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 IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

LISA LEE, et al.     : 
 
  Plaintiffs,    : Case No. 2:07 cv 1230 
 
 v.      : JUDGE FROST 
 
CITY OF COLUMBUS, et al..   : MAGISTRATE JUDGE KING 
  
  Defendants.    :  
 

NOTICE OF FILING DEPOSITION TRANSCRIPT 
 

Defendants, by and though counsel, hereby give notice that the deposition 

transcript of Teresa Ruby, conducted on March 11, 2009, is being filed electronically. 

     Respectfully submitted, 

CITY OF COLUMBUS, DEPARTMENT OF LAW 
     RICHARD C. PFEIFER JR., CITY ATTORNEY 
 
     /s/ Pamela J. Gordon     
 Pamela J. Gordon (0030794) 
 Assistant City Attorney 
 90 West Broad Street, Room 200 
 Columbus, Ohio 43215-9013 
 Voice:  614-645-6943 
 Fax:  614-645-6949 
 pjgordon@columbus.org 
 Attorney for defendants  
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CERTIFICATE OF SERVICE 

This will certify that a copy of the foregoing sent via First Class U.S. Mail, postage 

prepaid, and/or electronically to Michael W. DeWitt and Michael Garth Moore, 585 South 

Front St., Suite 250, Columbus, Ohio, 43215, counsel for Plaintiffs this 7th day of May, 

2009.   

 

      /s/ Pamela J. Gordon    
      Pamela J. Gordon 
      Assistant City Attorney  
 
PJG:swb 
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         IN THE UNITED STATES DISTRICT COURT

          FOR THE SOUTHERN DISTRICT OF OHIO

                  EASTERN DIVISION

                        - - -

Lisa Lee, et al.,        :

              Plaintiffs,:

          vs.            : Case No. 2:07 CV 1230

City of Columbus, et al.,:

              Defendants.:
                        - - -

                  January 12, 2010

                    Deposition of

              Jennifer A. Giersch, M.D.

          a witness herein, called by the
Plaintiffs for direct examination under the
applicable Rules of Ohio Civil Court Procedure, taken
before me, Michael A. Caswell, a Professional

Reporter and Notary Public in and for the State of

Ohio, pursuant to subpoena, at the offices of

Jennifer A. Giersch, M.D., 150 Taylor Station Road,

Suite 140, Columbus, Ohio, on Tuesday, January 12,

2010, commencing at approximately 10:24 a.m.

                        - - -
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1 APPEARANCES:
2           ELIOTT R. GOOD, Esquire

          Chorpenning, Good & Pandora Co., LPA
3           585 South Front Street, Suite 250

          Columbus, Ohio  43215
4           (614) 469-1301

          ergood@cgmlpa.com
5

                  On behalf of the Plaintiffs.
6

          PAULA J. LLOYD, Esquire
7           PAMELA J. GORDON, Esquire

          Columbus City Attorney's Office
8           90 West Broad Street

          Columbus, Ohio  43215
9           (614) 645-7385

          pjlloyd@columbus.gov
10           pjgordon@columbus.gov
11                    On behalf of the Defendants.
12                         - - -
13
14
15
16
17
18
19
20
21
22
23
24

Page 3

1                        Tuesday Morning Session
                       January 12, 2010

2                        10:24 a.m.
3                         - - -
4                     STIPULATIONS
5           It is hereby stipulated by and between
6 counsel for the respective parties herein that this
7 deposition of Jennifer A. Giersch, M.D. may be taken
8 at this time by the Notary; that said deposition is
9 being taken by subpoena; that said deposition may be
10 reduced to writing in stenotypy by the Notary, whose
11 notes may thereafter be transcribed out of the
12 presence of the witness; that proof of the official
13 character and qualifications of the Notary, the time
14 and place of the taking of said deposition are hereby
15 waived.
16                         - - -
17
18
19
20
21
22
23
24

Page 4

1                       I N D E X
2                         - - -
3 Jennifer A. Giersch, M.D.                      Page
4 Direct Examination, by Mr. Good                  5
5 Cross-examination, by Ms. Lloyd                 36
6 Redirect Examination, by Mr. Good               98
7 Recross-examination, by Ms. Lloyd              104
8                         - - -
9                    E X H I B I T S
10 Plaintiff's Exhibits            Marked      Referred
11 No. 1 -

Curriculum vitae of
12 Jennifer A. Griesch, M.D.,

1 page                             5          8/42
13

No. 2 -
14 Dr. Giersch's medical chart

On Teresa Ruby, 157 pages          5   11-14/21/36/49
15                                          54/55/62/86

No. 3 -
16 Note To Whom It May Concern from

Jennifer Giersch, M.D., Dated
17 May 25, 2005, 1 page               5        20/21/90
18 No. 4 -

Note To Whom It May Concern from
19 Jennifer Giersch, M.D., Dated

November 11, 2005, 1 page          5      20/25/27/90
20                                            91/101/102

                                             105/106
21
22                         - - -
23
24

Page 5

1                P R O C E E D I N G S
2                         - - -
3           Thereupon, documents were marked for
4 purposes of identification as Plaintiff's Exhibits 1
5 through 4 by the reporter.
6                         - - -
7              JENNIFER A. GIERSCH, M.D.,
8     being by me first duly sworn, as hereinafter
9        certified, deposes and says as follows:
10                         - - -
11                  DIRECT EXAMINATION
12 BY MR. GOOD:
13 Q.        Doctor, my name is Eliott Good.
14           Thank you for making yourself available
15 this morning pursuant to subpoena.
16           I am one of the attorneys for Teresa Ruby
17 in a matter that she has filed.
18           Your testimony this morning is being taken
19 for purposes of trial.  Okay?
20 A.        Uh-huh.
21 Q.        I will be fairly short, but I do have a
22 number of areas that I'd like to explore with you.
23 I'm going to hand to you --
24           MR. GOOD:  I'm sorry.  Please excuse me.
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1 Before we get into the questioning, counsel for the
2 city has an objection she'd like to make on the
3 record.
4           MS. LLOYD:  Dr. Giersch, I'd also like to
5 introduce myself.  My name's Paula Lloyd.  I'm an
6 assistant city attorney.  And this is Pamela Gordon,
7 assistant city attorney.  We're the attorneys
8 representing the city in the lawsuit that Ms. Ruby
9 has filed.
10           And as plaintiff's counsel indicated, your
11 deposition today is being taken pursuant to subpoena
12 for purposes of a trial deposition.
13           Prior to getting started, since we would
14 anticipate that this deposition may be introduced at
15 trial, I would like to state that we will be
16 objecting to the introduction of Dr. Giersch's
17 testimony in the capacity of an expert witness, but
18 we may not object to her testimony in the capacity of
19 a treating physician in this matter.  For purposes of
20 efficiency here, we wanted to raise that objection at
21 the start.  And we will do our best to try to keep
22 repetitious objections to a minimum during the
23 deposition.
24           We will also, of course, given the nature

Page 7

1 of this case, we will be objecting to the
2 introduction of any testimony as to the doctor's
3 conclusions relative to the -- conclusions relative
4 to the FMLA or the ADA because there is no longer any
5 FMLA claim in this case.  And also we would object to
6 any testimony that would be offered to indicate or
7 that might suggest that the city had interfered with
8 plaintiff's rights under the FMLA or in any way
9 denied plaintiff FMLA leave to which she was entitled
10 as plaintiff has withdrawn that claim from this
11 lawsuit, and because plaintiff's counsel has
12 represented the issue of whether she is entitled to
13 FMLA leave is not an issue in this lawsuit.
14 Consistent with that, we will have that objection.
15 We will raise it if necessary, but we'll try to keep
16 are objections to a minimum consistent with what I've
17 said.
18           We don't waive any -- Of course, and we do
19 not waive any objection because we have not stated it
20 at this trial deposition.
21           MR. GOOD:  Any objection as to any other
22 issue or --
23           MS. LLOYD:  I suppose we'll have to wait to
24 see what issues come up in the trial deposition.  We

Page 8

1 would certainly -- we object on -- we will be
2 objecting on the grounds of relevance, but I don't
3 know what questions you'll be asking.  So why don't
4 we wait and see?
5           MR. GOOD:  The only clarification I need
6 from you is you indicated you're not waiving any
7 other objections.  I don't know what other objections
8 you refer to.  If by -- You've raised the objection
9 as to ADA and FMLA.  Understand that objection.  I
10 have no problem with you stating on the record,
11 noted.  That's fine.
12           If there are objections to areas of inquiry
13 or form, substance, how the question is phrased,
14 foundation, and you don't object to that --
15           MS. LLOYD:  We will attempt to, of course,
16 raise any objection that would be waived if we did
17 not raise it now.  In particular, any objections that
18 if raised could cause counsel to rephrase the
19 question so that it would not be objectionable.
20           MR. GOOD:  Okay.  Comments by counsel are
21 noted.
22 BY MR. GOOD:
23 Q.        Dr. Giersch, let me hand to you what has
24 been marked as Exhibit Number 1.  And --

Page 9

1           MS. LLOYD:  May I have a copy, please?
2           MR. GOOD:  I'm sorry.
3 Q.        And ask you to take a look at that for a
4 moment and tell me:  Is that your present CV?
5           MS. LLOYD:  Counsel, we'll object at this
6 point that this document has not previously been
7 provided to us in accordance with the rules for
8 providing resumes of expert witnesses.
9           MR. GOOD:  That's fine.
10 A.        Yes, that's correct.
11 Q.        Okay.  And is this an updated resume to the
12 present time?
13 A.        Yes.
14 Q.        Okay.  And you are a licensed physician in
15 the State of Ohio?
16 A.        Yes.
17 Q.        And for how long have you been a licensed
18 physician?
19 A.        Since 1984.
20 Q.        And since that time, have you limited your
21 practice to a particular area or specialty within the
22 medical field?
23 A.        I'm a family practitioner.
24 Q.        Okay.  Would you be good enough to tell the
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1 jury what a family practitioner is, please?
2 A.        A family practitioner has spent three years
3 in training in that field.  It is fairly all
4 encompassing; it includes pediatrics, geriatrics and
5 adult medicine.
6 Q.        Okay.  And when you say that you spend
7 three years, is that three years after residency and
8 fellowship?
9 A.        That's -- No.  That's residency.
10 Q.        That is residency.  Okay.
11 A.        That's where the training in family
12 medicine occurred, following which I became board
13 certified.
14 Q.        So you are a board certified physician?
15 A.        Uh-huh.
16 Q.        And what is involved in becoming a board
17 certified physician, please?
18 A.        A board certified physician has gone
19 through the required training of three years of
20 residency and then sits for an examination.
21           In family practice, we are also required to
22 recertify every seven years.  And that requires also
23 continuing medical education, documentation, as well.
24 Q.        And when was the last time you were

Page 11

1 recertified?
2 A.        Approximately four years ago.
3 Q.        Okay.  Within your practice, do you have a
4 patient that you see or have seen by the name of
5 Teresa Ruby?
6 A.        I do.
7 Q.        Okay.  And for how long has Teresa Ruby
8 been a patient of yours?  Do you know offhand?
9 A.        Since 1993.
10 Q.        Okay.  Now, Doctor, let me hand to you --
11 because you're looking at Exhibit Number 2, would you
12 be good enough to tell the jury what it is, Exhibit
13 Number 2, please, and what it consists of?
14 A.        Exhibit Number 2 is the chart on Teresa
15 Ruby from --
16 Q.        That is your medical chart?
17 A.        My medical chart, yes.
18 Q.        Okay.
19 A.        And it consists of all progress notes, all
20 letters received regarding this patient, any forms
21 that I've completed for her, laboratory results,
22 messages.
23 Q.        And prior to the commencement of this
24 deposition, you had an opportunity to thumb through

Page 12

1 and look at that Exhibit Number 2?
2 A.        Yes, I did.
3 Q.        Okay.  I'm sorry.  And do you believe that
4 to be a complete set of Teresa Ruby's records?
5 A.        I do.
6 Q.        Okay.
7           MS. LLOYD:  Excuse me.  At this point,
8 Counsel, for purposes of clarity, could I request
9 that Dr. Giersch -- it be clearer which document
10 she's consulting since she has several documents
11 spread out in front of her?  If we could introduce
12 the exhibit to which she is testifying?
13           MR. GOOD:  Sure.  I thought I made it clear
14 that we were looking at Exhibit Number 2.
15           MS. LLOYD:  Maybe if we could move these,
16 so that when you do want to refer to something else,
17 you can, but if we're talking about Exhibit 2 --
18           MR. GOOD:  Paula, I understand what your
19 concern is.  However, let's not lose sight of the
20 fact that if you're confused over what --
21 the document she's looking at, she was looking at
22 Exhibit Number 2.  If the doctor is not confused by
23 it, we're okay.
24           MS. LLOYD:  For purposes of the record, I

Page 13

1 would like it to reflect to which piece of paper the
2 doctor is referring when she refers to a piece of
3 paper.
4           MR. GOOD:  I don't mean to be difficult,
5 but we mentioned specifically Exhibit 2.  That is
6 what she, in fact, looked at.  And that is exactly
7 what she referred to.
8           MS. LLOYD:  I was just requesting that we
9 move the others away.
10           MR. GOOD:  I don't have a problem with
11 that.  It's how you did it.  Okay.
12 Q.        Doctor, your practice and your procedures,
13 would you explain to the jury, please, how you keep
14 your records and what is contained within your
15 records?
16 A.        When I see a patient and they are brought
17 in, they are initially roomed by a medical assistant
18 to document the date of the visit, the vital signs
19 that are taken, and the chief complaint.  Following
20 that, my documentation of the visit is either
21 handwritten or dictated or completed from a template.
22 Q.        Okay.  Now, I noticed in looking at Exhibit
23 Number 2 that there are certain pages that appear to
24 be either typewritten or computer generated and

Case 2:07-cv-01230-GLF-NMK   Document 266    Filed 01/14/10   Page 4 of 43



f17c3773-5378-401f-baff-42fce7bf53e8

Jennifer A. Giersch, M.D. January 12, 2010

www.HigginsCourtReporting.com
Higgins & Associates...614.985.DEPO (3376)

5 (Pages 14 to 17)

Page 14

1 others which appear to be handwritten pages.  Is
2 there a reason for the difference?
3 A.        Basically, the office that I was in and
4 their procedures.
5 Q.        So how they kept the records at that time?
6 A.        Yes.
7 Q.        But the completeness of the records are
8 still the same, they are complete?
9 A.        Yes.
10 Q.        And they represent your interactions with
11 Teresa Ruby, correct?
12 A.        Yes.
13 Q.        Towards the back of Exhibit 2 starting on
14 Page 000132, there appears to be -- or there is what
15 appears to be computer-generated forms that says,
16 Clinical Task Report.
17           Could you tell the ladies and gentlemen of
18 the jury what this part of your medical records for
19 Teresa Ruby may be?
20 A.        These are most likely reflected of a
21 patient calling in with a phone message.
22 Q.        Okay.
23 A.        And my response to that phone message.
24 Q.        Would it also include a patient that

Page 15

1 appeared at the office?
2 A.        Yes.
3 Q.        Okay.  So it's not only phone messages, it
4 would be a patient that appeared at the office, as
5 well?
6 A.        Yes.
7 Q.        Now, can you explain to the jury why there
8 are certain items -- why there are certain visits and
9 contacts with the patients that are maintained in
10 this form versus the other forms that it looks like
11 with -- as you would have for an office visit?  Why
12 are there differences?
13           What I'm asking:  Is this just an
14 alternative way for you to --
15           MS. LLOYD:  Objection.  Leading.
16 Q.        Is this an alternative way for you to note
17 a contact with the patient?
18 A.        Yes.  It is in a different section of the
19 electronic medical records.  So it appears
20 differently because that's the way it's recorded.
21 Q.        I see.  But it is part of the medical
22 records for Teresa Ruby?
23 A.        Yes.
24 Q.        And if you would be good enough to just

Page 16

1 skim through these pages, would all of these pages
2 from 000132 through 000157 be electronic contact
3 information from Teresa Ruby either by way of a
4 telephone call or a visit to your office?
5           MS. LLOYD:  Objection.  Lack of foundation.
6 Q.        Doctor, this represents either a contact
7 from a patient by telephone or a visit to your
8 office, correct?
9 A.        Correct.
10           MS. LLOYD:  Objection.  Lack of foundation.
11 Q.        You can go ahead and tell us whether this
12 Page 132 through 157 is the contact pages for Teresa
13 Ruby?
14 A.        Yes, they are.
15 Q.        Now, Doctor, I want to call your attention
16 to Page 000132, if I may.  Now, at the top of the
17 page, I'm going to ask some questions about what some
18 of the writing on the top of the page means.  It
19 says, Clinical Task Report.  And it says, Due from
20 01-01, 1800 to 12-31, 9999, date, time.
21           Is that just something that's done by the
22 computer or is it capturing something?  Do you know
23 what that means?
24 A.        I asked our information systems department

Page 17

1 to run a report to include all messages.  I believe
2 they chose those dates because they knew they would
3 be all encompassing.
4 Q.        It certainly appears it would be.  But when
5 you look at the date, time now, would the date of
6 12-30-09 at 10:57 be when you believed it was run?
7 A.        Yes.
8 Q.        Very good.
9           Now, we go down a little bit further on
10 that page, and there is a heading that provides
11 several different indications.  One says, PRI.
12           Do you see that?
13           Do you know what that stands for?
14 A.        I do not.
15 Q.        Okay.  And then date, would that be the
16 date of contact?
17 A.        Yes.
18 Q.        Patient?
19 A.        That's the patient number.
20 Q.        And then name would be the patient name?
21 A.        Correct.
22 Q.        Description?
23 A.        There are different descriptions for a task
24 or a message on the electronic medical record.  There
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1 are different categories.
2 Q.        And then doctor would be you?
3 A.        The message it is for.
4 Q.        And then case number description?
5 A.        I have no idea.
6 Q.        It doesn't seem to be used on any of these
7 forms, does it?
8 A.        No.
9 Q.        Okay.  Now, I notice that there are
10 messages that seem to have been placed as a
11 description in a number of these.
12           Now, what does a message mean?
13           Does it mean that it is --
14           MS. LLOYD:  Objection.  Leading.
15 Q.        What does a message mean?  How would that
16 contact have come about?
17 A.        Message is something created from either a
18 patient calling in or perhaps showing up at the front
19 desk.
20 Q.        Okay.  So a message doesn't mean that it
21 was purely a telephonic or an e-mail message.  It
22 well, in fact, could have been a patient showing up
23 at the office?
24 A.        That is correct.

Page 19

1 Q.        And your keeping of the record demonstrates
2 that here, correct?
3 A.        Yes.
4 Q.        There's a notation of a name on many of
5 these by the name of Donna Spurlock.  Who is Donna
6 Spurlock?
7 A.        She was my medical assistant at the time of
8 those messages.
9 Q.        Okay.  And would she have been the
10 individual that would've either taken a message or
11 met with the individual?
12           MS. LLOYD:  Objection.  Leading.
13 A.        No.  If you, for example, on Page 132 look
14 at message dated June 6th, '08 --
15 Q.        Yes.
16 A.        -- it says, Created by Lisa Burns.
17 Q.        Okay.
18 A.        That is who took the message or spoke to
19 the patient when she came in.
20 Q.        I see.
21 A.        It was sent to my medical assistant, Donna
22 Spurlock, who looked at the message, did not feel she
23 needed to do anything for that or perhaps did -- it
24 says on this particular one that she refaxed it.  She

Page 20

1 will look at it.  She will either do something with
2 it or just forward it on to me.  You see it was
3 forwarded to me after that.
4 Q.        Okay.  All right.  Very good.
5           Let me ask you to take a look at
6 Plaintiff's Exhibit Number 3, please, if I may?
7           MS. LLOYD:  Can I have a copy, please?
8           MR. GOOD:  Yes.
9 Q.        Doctor, can you identify Exhibit Number 3,
10 please?
11 A.        It is a work excuse for Teresa Ruby.
12 Q.        Now, how are these completed in your
13 practice?
14 A.        This note merely states that the patient
15 was seen in my office.  So that can be generated by
16 the person checking the patient out if they need
17 verification for their employer that they were here
18 on that particulars day.
19 Q.        So that would've required Ms. Ruby to be in
20 your office on May 25th?
21 A.        Correct.
22           MS. LLOYD:  Objection.  Lack of foundation,
23 leading.
24 Q.        Let me ask you to take a look at Exhibit

Page 21

1 Number 4, and ask you to tell the ladies and
2 gentlemen of the jury what that is, please?
3 A.        That is another excuse for Teresa Ruby
4 dated November 11th of 2005, stating that she was
5 here for an appointment on November 11th and that she
6 was able to return to work on November 12th.
7 Q.        So again, that would have required Ms. Ruby
8 to be in your office?
9 A.        Right.
10           MS. LLOYD:  Objection.
11 Q.        Okay.
12           MS. LLOYD:  Lack of foundation, leading.
13 Q.        Okay.  Let me ask you to go back to Exhibit
14 Number 2, if I might, and ask you to turn to Page
15 000037.
16           Is that a progress note for Teresa Ruby?
17 A.        Yes, it is.
18 Q.        And what is the date of that progress note?
19 A.        May 25th, 2005.
20 Q.        And does that indicate that Teresa Ruby was
21 in your office that day?
22 A.        Yes, it does.
23 Q.        And does that coincide with Exhibit Number
24 3, which is a letter from your office dated May 25th,
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1 '05 regarding Teresa Ruby?
2 A.        Yes, it is.
3 Q.        Okay.  Let me ask you to turn in the
4 clinical task report to Page 000134, please.  And
5 about halfway down, there's an entry dated
6 November 7, '05, regarding Teresa Ruby.
7           MS. LLOYD:  Excuse me.  Is this Page 134?
8           MR. GOOD:  Yes.  Okay.
9           MS. LLOYD:  Okay.
10 Q.        The entry is November 7 of '05.  Do you see
11 that, Doctor?
12 A.        Yes, I do.
13 Q.        Let me ask you, if you could, read into the
14 record --
15           (Discussion held off the record.)
16 Q.        Could you relate to the ladies and
17 gentlemen of the jury what your contact note with
18 Teresa Ruby demonstrates on November 7, please?
19           MS. LLOYD:  Objection.  Lack of foundation,
20 no testimony that this is her contact.
21 Q.        Contact with your office.
22 A.        Can you ask that question again?  I'm
23 sorry.
24 Q.        Sure.

Page 23

1           The November 7th, '05 entry in your medical
2 records, could you tell the ladies and gentlemen of
3 the jury what contact Teresa Ruby had with your
4 office on that day?
5           MS. LLOYD:  Objection.  Hearsay.
6           Are you asking the doctor to read what is
7 on the record?
8           MR. GOOD:  Yes.
9 A.        This is a phone message dated November 7th
10 stating that she was ready to see the mental health
11 professional that she had spoken with myself the last
12 time she was in.  She thought it was a good idea at
13 this point.
14           MS. LLOYD:  Objection.
15 Q.        Okay.
16           MS. LLOYD:  The doctor's reading something
17 that's not stated on the sheet.
18 Q.        Doctor, do you recall having a discussion
19 with Teresa Ruby regarding a mental health
20 professional?
21 A.        Yes.
22 Q.        What do you recall?
23 A.        I recall that at this point she was very
24 stressed and anxious trying to make a decision about

Page 24

1 what to do with the job that she had.  And I
2 suggested it might help her to talk with someone else
3 about this.
4 Q.        And is that reflected in your office notes
5 of a contact with Teresa Ruby with your office on
6 November 7th of '05?
7           MS. LLOYD:  Objection.
8 Q.        You can answer.
9 A.        Yes.  This refers back to when I had
10 discussed this with her previously.
11 Q.        Right above the November 7th, '05 entry,
12 there's an entry dated November 11th of '05.  Would
13 you read that entry for me and let us know whether
14 you recall that contact on November 11th?
15           MS. LLOYD:  Objection.  No testimony that
16 this is Dr. Giersch's contact.
17           MR. GOOD:  It's her records.
18           MS. LLOYD:  Lack of foundation.
19 A.        On November 11th, I received a phone call
20 that Teresa saw the work mental health person that
21 day, she did not feel he was asking her questions
22 about her mental health, that he asked her more about
23 things not related to that, and she wanted to know
24 what type of questions should they be asking.

Page 25

1 Q.        Okay.  Exhibit Number 4 is a note from your
2 practice dated November 11th, the same date of that
3 entry.  Do you see that?
4 A.        Yes.
5 Q.        Was Teresa Ruby in your office that day?
6 Do you recall?
7           MS. LLOYD:  Objection.  Lack of foundation.
8 A.        I do not see an office note.  I cannot
9 verify whether this message was taken as she appeared
10 at the front desk.
11 Q.        Okay.  But inasmuch as your November -- the
12 Trial Exhibit 4 says she had an appointment, does it
13 make sense then that she was in your office?
14           MS. LLOYD:  Objection.  Objection.  Lack of
15 foundation.
16 A.        Yes, she would've had to have been in the
17 office for that.
18 Q.        So in order to get that particular --
19 A.        Yes.
20 Q.        -- Exhibit 4, she would've had to have
21 appeared at your office?
22 A.        Yes.
23 Q.        Okay.  And that is consistent with your
24 testimony previously that the messages here may be a
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1 telephone call or an appearance at the office?
2 A.        Correct.
3 Q.        Okay.
4 A.        Yes.
5 Q.        And again, those electronic forms are
6 another alternative type of contact that you have
7 noted in your records with the patient?
8           Strike that.  I'll rephrase.
9           These computer records from your office is
10 a supplement to your other medical records, correct?
11 A.        Yes.
12           MS. LLOYD:  Objection.
13 Q.        Is there something you wanted to say,
14 Doctor?
15           MS. LLOYD:  Objection.
16           MR. GOOD:  She can clarify an answer if she
17 wants.
18 A.        Yes.  The note from November 11th was most
19 likely a walk-in note because it was created by my
20 medical assistant.  When somebody shows up and wants
21 to talk to myself or the medical assistant, they go
22 out and they create the message.  My medical
23 assistant does not answer the phones or, you know,
24 take an initial message.

Page 27

1 Q.        That's what we were looking for.
2           So that medical assistant was Donna
3 Spurlock?
4 A.        Right.  So -- Yes.
5 Q.        So that's how you know Teresa Ruby --
6 A.        -- was here.
7 Q.        -- was in your office that day, correct?
8 A.        Yes, yes.
9 Q.        And that is the basis for --
10 A.        Yes.
11 Q.        -- Trial Exhibit 4 being able to be issued
12 that day?
13 A.        Yes.
14           MS. LLOYD:  Objection.
15 Q.        Okay.  Doctor, let me ask you to look at,
16 in the same area of your notes, Page 000136, please.
17 And I'm going to ask you to take a look at an entry
18 dated June 29th, '05, and ask if you would be good
19 enough to read that note into the record?
20 A.        June 29th, 2005, need a note stating she is
21 being seen for an ongoing medical condition, and she
22 needs to be seen on an as-needed basis, I guess you
23 and she -- I guess who and her talked about this the
24 other day, now they want a note saying what she is

Page 28

1 being seen for on what days starting on the first
2 time we gave her the notes about her hours needing to
3 be shortened, she is at home.
4 Q.        Okay.  Now, can you tell from looking at
5 this entry who created this?
6 A.        Donna Spurlock.
7 Q.        And that, again, was your medical
8 assistant?
9 A.        Yes.
10 Q.        And this is an indication then that Teresa
11 Ruby appeared at your office?
12 A.        Correct.
13           MS. LLOYD:  Objection.
14 Q.        And do you recall speaking with Teresa Ruby
15 regarding this issue on or about June 29th?
16 A.        Okay.  The question again was?
17           MR. GOOD:  Would you read the question
18 back, please?
19                         - - -
20           (Thereupon, the record was read back as
21 requested by the Notary.)
22                         - - -
23 A.        I remember what the document says, yes.
24 Q.        Which document are you referring to?

Page 29

1 A.        To the message, the task message.
2 Q.        Okay.  Did you ever have a discussion with
3 Teresa Ruby regarding the city demanding a medical
4 diagnosis for every visit?
5           MS. LLOYD:  Objection.
6 A.        Yes.
7 Q.        What do you recall of that conversation or
8 those conversations?
9 A.        I remember the visit of October 18th where
10 she came in to advise me that she had to have a note
11 to state her actual diagnosis and treatment.  I
12 advised her at that time and gave her my opinion that
13 I did not feel that was right.  I remember comparing
14 the situation and saying, If you had gonorrhea, would
15 they need to know that too.
16           I felt that it wasn't fair for her to have
17 to give an actual diagnosis when I was stating she
18 needed to be off work or have limited hours.
19 Q.        Okay.  Let me bring you back in time just a
20 little bit.  And that's certainly a very appropriate
21 answer.  But let me ask you to look at Exhibit
22 000039, please.
23           Doctor, would you review that page and tell
24 the ladies and gentlemen of the jury what that letter
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1 is, and then would you read it for the ladies and
2 gentlemen of the jury?
3 A.        This letter is dated July 1st, 2005.  It
4 states, To whom it may concern, This is to confirm
5 that I advised Teresa Ruby that I do not note reasons
6 for appointments on notices of visitation due to the
7 HIPAA law.  I also stated that I could do so if the
8 patient is willing to sign a release stating that I
9 may.  I also discussed with Teresa that if she wished
10 to verbally convey the reason she was seen, it would
11 be her decision.
12           MS. LLOYD:  Objection.
13 Q.        Okay.  Does that refresh your recollection
14 of conversations with Teresa Ruby on or about --
15 A.        Yes.
16 Q.        -- June 28th through about July 1st?
17 A.        Yes.
18 Q.        Okay.  Could you tell the ladies and
19 gentlemen of the jury your recollection of your
20 conversations with Teresa Ruby?
21           MS. LLOYD:  I will object to any reference
22 or any insinuation that there's any violation of
23 HIPAA law here, and lack of foundation to the doctor
24 to speak to HIPAA.

Page 31

1 Q.        You can answer, Doctor.
2 A.        So at that point, I advised her that I did
3 not feel that she was required to give a diagnosis
4 for a visit, but under the HIPAA law, I could not
5 give that reason unless she legally signed a release
6 stating that I may.
7 Q.        Okay.  Do you recall any comments made by
8 Teresa Ruby?
9 A.        I remember she was overwhelmed, stressed.
10 I remember --
11           MS. LLOYD:  Objection.  Not responsive.
12 A.        I remember that she felt she was caught,
13 she had a lot of time invested in this job, and did
14 not want to lose all of that seniority, and that she
15 had to do this.
16           MS. LLOYD:  Objection.
17 Q.        She had to do what was requested by the
18 city?
19 A.        Yes, of giving a diagnosis.
20 Q.        Demanded by the city?
21 A.        By her job.
22 Q.        Okay.  Let me ask you to take a look at
23 exhibit -- at Page 000044.  And would you review that
24 and tell the ladies and gentlemen of the jury what

Page 32

1 that page is and then read it to them, please?
2 A.        October 17, 2005, this is a note signed by
3 Teresa Ruby stating, I request Dr. Giersch release to
4 me a note for my employer stating the nature of my
5 illness she has been treating me for over the last
6 two-year period.
7 Q.        Now, Teresa Ruby had been your patient
8 uninterrupted during that period of time, correct?
9 A.        Correct.
10 Q.        And in June, July of '05, you and Teresa
11 Ruby had a discussion and a conversation regarding
12 whether --
13           MS. LLOYD:  Objection.  Leading.
14           MR. GOOD:  Restating testimony.  That's
15 fine.  You can make your objection.
16 Q.        -- had a discussion regarding the demand
17 for medical diagnosis and condition, correct?
18 A.        Correct, yes.
19           MS. LLOYD:  Objection.
20 Q.        From June and July of '05 through October
21 of '05, did the concerns of Teresa Ruby change at any
22 time during that period?
23           MS. LLOYD:  Objection.  Lack of foundation.
24 A.        No.

Page 33

1 Q.        And from June through October of '05, what
2 concerns did Teresa Ruby tell you she had regarding
3 the demand by the city?
4           MS. LLOYD:  Objection.  Lack of foundation
5 as to the timeframe.
6 A.        Her concern was she was going to lose her
7 job.
8 Q.        Okay.  Did you have a discussion with
9 Teresa Ruby as to your writing a letter on October 18
10 of '05, which is represented in Exhibit 000045?
11 A.        Yes.
12 Q.        Okay.  Do you recall that conversation?
13 A.        After she gave me permission, both written
14 and verbal, to put down her diagnoses, I summarized
15 them in this note and stated that they were related
16 to work and that I thought her working over 40 hours
17 a week was going to make her situation worse.
18           MS. LLOYD:  Objection.
19 Q.        Would you be good enough to read your note
20 dated October 18, '05 for the ladies and gentlemen of
21 the jury, please?
22 A.        Teresa is being treated for headaches,
23 depression and anxiety.  These are work related.
24 Because of that, I have asked that her work week not
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1 exceed 40 hours.  She is on Paxil 30 milligrams and
2 Desyrel 100 milligrams for this condition.
3           MS. LLOYD:  My objection stands.
4           MR. GOOD:  That's fine.
5 Q.        And you signed that letter?
6 A.        Yes.
7 Q.        Now, the next page, 00046, is a progress
8 note on the same date, correct?
9 A.        Yes.
10 Q.        Okay.  And you indicate that --
11           Would you read the handwriting just above
12 your signature on Page 46, please?
13 A.        This is a progress note that states she
14 needs a note to state her actual diagnosis and
15 treatment.  This was written for her, and a copy is
16 in her chart.
17 Q.        Doctor, I'd like to ask you to turn to Page
18 000048.  And that, again, is a progress note for
19 Teresa Ruby?
20 A.        Correct.
21 Q.        And what is the date of that progress note?
22 A.        July 17th, 2006.
23 Q.        Would you review this progress note and
24 tell the ladies and gentlemen of the jury how Teresa

Page 35

1 Ruby was doing on that date, please, according to
2 your progress notes?
3 A.        According to that progress note, she was
4 wheezing daily and using her Advair as needed.
5 Insurance coverage was minimal on this medication.
6 She had been off Paxil for four months, doing well,
7 seems like her old self.  A new job at Ohio State
8 University Hospital Dental College, an information
9 associate.  And she stated that her reflux was
10 controlled with Nexium.
11 Q.        So do I understand that when Teresa Ruby
12 presented herself to you in July of '06, she was no
13 longer working at the City of Columbus?
14 A.        Correct, yes.
15 Q.        And in her new job, she was now off the
16 Paxil?
17 A.        Yes.
18 Q.        And she was doing well and, in your own
19 words, seemed like her old self?
20 A.        Yes.
21 Q.        So the issues and the concerns and the
22 problems that she had previously had resolved?
23 A.        Yes.
24           MR. GOOD:  Okay.  Doctor, I have nothing

Page 36

1 further.  I want to thank you very much for your time
2 and attention this morning.
3           THE WITNESS:  You're welcome.
4                         - - -
5                   CROSS-EXAMINATION
6 BY MS. LLOYD:
7 Q.        Dr. Giersch, I have some questions for you.
8           Dr. Giersch, first, just to clear something
9 up, did I understand you correctly to say that your
10 medical assistant, Donna Spurlock, would never take a
11 call from a patient?
12 A.        She doesn't -- She's not here anymore.  She
13 did not answer phones.  She was not first line
14 picking up phone calls.  The only time a medical
15 assistant takes a message is if they're talking to a
16 person in the waiting room.
17 Q.        If I could direct your attention, please,
18 to Exhibit 2, Page 000136.  Could you please look at
19 the entry for 7-8-05?
20           Isn't it correct that this entry for 7-8-05
21 indicates, patient calling, call her at work?
22 A.        Yes, it does.
23 Q.        Okay.  So that indicates that the patient,
24 according to the way you described this record, the

Page 37

1 patient is Teresa Ruby, and the patient is calling
2 your office and asking someone to call her at work;
3 is that correct?
4 A.        Correct.
5 Q.        Okay.
6 A.        Yes.
7 Q.        Now, looking at this document, who created
8 this message of a telephone conversation?
9 A.        Donna Spurlock.
10 Q.        So wouldn't it be Donna Spurlock who was
11 taking this message?
12 A.        Yes, yes.
13 Q.        So Donna Spurlock did answer the phone,
14 isn't that correct, Doctor?
15 A.        She probably did not answer the phone.
16 She -- The person who answered the phone gave it to
17 her.
18 Q.        How would you know that from this record,
19 Doctor?
20 A.        I would not know that from this record.  I
21 just know what we do in the office.
22 Q.        But isn't it possible that Donna Spurlock
23 did take this phone call?
24 A.        Answered it initially?  Doubtfully.
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1 Q.        Is it possible?
2           MR. GOOD:  Objection.
3 Q.        Is it possible, Doctor?
4           MR. GOOD:  Objection.
5 A.        Anything's possible.
6 Q.        Thank you.
7           When someone who answers the phone takes a
8 message, is that indicated in these records?
9 A.        Yes.  Let me clarify.  When it -- the
10 person who it's created by is the person who creates
11 the message.  However, if somebody sits down at a
12 computer that someone else was using, it may look
13 like they created it and it wasn't that person who
14 created it.  The user at the computer could sit
15 down -- somebody could else could sit down at their
16 computer because they're doing something quickly,
17 whatever, and they use it under their name.
18 Q.        So someone could take a message and they're
19 sitting at a computer that is not their computer?
20 A.        Correct, yes.
21 Q.        So it would indicate that the person who
22 took the message was someone other than the actual
23 person who took the message?
24 A.        Yes.

Page 39

1 Q.        Okay.  So when it says, Created by Donna
2 Spurlock, Donna Spurlock may not have taken that
3 phone call?
4 A.        Yes.
5 Q.        Okay.  So the name Donna Spurlock really
6 doesn't indicate that Donna Spurlock was involved
7 with this message at all because someone else could
8 have taken the message?
9 A.        Yes.  Let me explain.  I do not believe so
10 because this message went directly to me.  And no one
11 else who was taking a message would send something
12 directly to me unless it was Donna Spurlock.
13 Q.        So Donna did take the message?
14 A.        I think so, yes.
15 Q.        So Donna answered the phone?
16           MR. GOOD:  Objection.
17 A.        I wasn't there.
18 Q.        So Donna could have answered the phone?
19           MR. GOOD:  Objection.
20 A.        Yes.  Anybody could have.
21 Q.        Yes.
22           Just for purposes of clarification, Dr.
23 Giersch, these documents, Pages 000132 through
24 000157, you had indicated earlier were all records of

Page 40

1 messages?
2 A.        Correct, yes.
3 Q.        So none of these statements indicated on
4 132 through 157 reflect an actual visit between you
5 and the patient, Teresa Ruby?
6           MR. GOOD:  Objection.
7 Q.        None of these references?
8           MR. GOOD:  Objection.
9 A.        Yes.
10 Q.        Yes, it is true that none of these messages
11 reflect an actual visit?
12           MR. GOOD:  Objection.
13 A.        Yes.
14 Q.        And am I correct in looking at these
15 records, Dr. Giersch, that several of these entries
16 are not entries that you made onto a computer?  Is
17 that correct?
18           Several of these are not entries that you
19 generated?
20 A.        That I created to begin with?
21 Q.        Yes.
22 A.        Yes.
23 Q.        Okay.  So you have no personal knowledge as
24 to the accuracy of any statement other than that

Page 41

1 which you created?
2 A.        Yes.
3 Q.        Dr. Giersch, I understand, of course, that
4 you are a -- your practice is family medicine?
5 A.        Correct.
6 Q.        And that you are board certified in family
7 medicine?
8 A.        Yes.
9 Q.        Are you certified in psychology?
10 A.        No.
11           MR. GOOD:  Objection.
12 Q.        Are you certified in --
13           Would that include any certification in
14 psychiatry?
15           MR. GOOD:  Objection.
16 A.        No.
17 Q.        Okay.  Do you have any certification as a
18 mental health professional?
19           MR. GOOD:  Objection.
20 A.        No.
21 Q.        Dr. Giersch, do you have any certification
22 in the area of sleep disorders?
23 A.        No.
24           MR. GOOD:  Note an objection.
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1 Q.        Am I correct, Dr. Giersch, that Plaintiff's
2 Exhibit 1 is the only resume that you have?
3 A.        I have outdated resumes.
4 Q.        So this is your most updated resume?
5 A.        I believe so.
6 Q.        Okay.  Dr. Giersch, I'm sorry if you stated
7 this already, but when did you first start seeing
8 Teresa Ruby as a patient?  Just what year?
9 A.        3-29, 1993.
10 Q.        As of 3-29-93, she was already working for
11 the city as a police dispatcher; isn't that true?
12 A.        I have no idea.
13           Wait a minute.  Sometimes I write that
14 down.
15           I don't know.
16 Q.        Dr. Giersch, do you have any knowledge as
17 to the conditions of Teresa Ruby's employment?
18           MR. GOOD:  Objection.
19 A.        What employment?
20 Q.        Okay.  Do you have any knowledge as to the
21 conditions of Teresa Ruby's employment when she was
22 employed by the city as a police dispatcher?
23           MR. GOOD:  Objection.
24           You can answer, if you can.

Page 43

1 A.        I can --
2 Q.        Strike that.  Let me rephrase the question.
3           Dr. Giersch, do you have any personal
4 knowledge of the conditions of Teresa Ruby's
5 employment when she was employed by the city as a
6 police dispatcher?
7           MR. GOOD:  Objection.
8 A.        I know what she told me.
9 Q.        Other than what Ms. Ruby told you, do you
10 have any independent knowledge of the conditions of
11 her employment as a police dispatcher?
12           MR. GOOD:  Objection.
13 A.        I had another police dispatcher who was an
14 employee at the same time.  And she was in at the
15 similar time.  And I asked her if indeed there were
16 things like required overtime --
17           MS. LLOYD:  Objection.
18           MR. GOOD:  You asked the question.
19 A.        -- required overtime, leaving for four
20 hours and then having to come back.
21           And the answer from that patient was, yes,
22 that is indeed happening.
23 Q.        Okay.  So is it true then that you
24 understood from your patients, not your independent
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1 knowledge, but you understood from two patients that
2 overtime work was a requirement of the position of
3 police dispatcher?
4           MR. GOOD:  Objection as to
5 characterization.
6           You can answer.
7 A.        They were told they had to do it, was
8 mandatory.
9 Q.        When you said they were told, do you know
10 who told whom?
11 A.        By their -- I was told by their superiors
12 or supervisors.
13 Q.        So am I correct then that you don't have
14 any knowledge of what was -- what were the conditions
15 of work in the radio room, other than what your
16 patients told you?
17 A.        Yes, more than one patient.
18 Q.        Okay.  So other than what your two patients
19 told you?
20 A.        Correct.
21 Q.        Okay.  And who is this other patient?
22           MR. GOOD:  I'm going to object to that.  I
23 think there's a confidentiality.
24 A.        I can't do that.

Page 45

1 Q.        Okay.  Did this other patient comment in
2 particular on Teresa Ruby?
3 A.        Absolutely not because I would not let her
4 know who I was asking about.  I was just trying to
5 verify the situation.
6 Q.        So this other patient gave you no
7 information about particulars of Teresa Ruby's
8 employment?
9 A.        Absolutely not.
10 Q.        Okay.
11 A.        She doesn't even know she's a patient
12 here -- or was at the time.
13 Q.        Okay.  Dr. Ruby --
14           MR. GOOD:  It's Dr. Giersch.
15           MS. LLOYD:  I'm sorry.
16 Q.        Dr. Giersch, have you ever -- Strike that.
17           Dr. Giersch, do you know whether or not
18 Teresa Ruby was a union employee?
19           MR. GOOD:  Objection.
20           You can answer, if you can.
21 A.        I don't know.
22 Q.        Okay.  Have you ever seen the terms of the
23 AFSCME collective bargaining agreement?
24           MR. GOOD:  Objection.
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1           You can answer, if you can.
2 A.        No.
3 Q.        Did Teresa Ruby bring to your office any of
4 the division directives for you to review?
5           MR. GOOD:  Objection.
6           You can answer.
7 A.        No.
8 Q.        Okay.  So I believe your testimony was that
9 Teresa Ruby told you she needed a diagnosis, and
10 you -- had you ever seen anything in writing that the
11 city required a diagnosis from her?
12 A.        No.
13 Q.        Dr. Giersch, I'm saying this in connection
14 with the status of your testimony, but Dr. Giersch,
15 were you paid for your testimony today?
16           MR. GOOD:  Objection.
17 A.        Yes.
18 Q.        How much were you paid?
19 A.        I don't remember.  I gave the numbers to --
20 Q.        Could you tell us approximately how much
21 you were paid?
22 A.        Help me out here.
23           MR. GOOD:  If you don't know.  It's okay if
24 you don't know.  If you don't recall, you don't
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1 recall.
2 A.        I don't recall.
3 Q.        Were you paid $1,000?
4 A.        I can't recall.
5 Q.        Okay.  Could you have been paid more than
6 that?
7 A.        I don't recall.
8           MR. GOOD:  Objection.
9 Q.        And when were you paid for your testimony
10 today?
11 A.        I don't know that I have been.
12 Q.        Okay.  Is there an agreement that you will
13 be paid for your testimony today?
14 A.        Yes.
15           MR. GOOD:  I'm going to object to the form
16 of the question.
17 Q.        Do you have an agreement with plaintiff's
18 counsel that you will be paid for your testimony here
19 today?
20           MR. GOOD:  Objection.  Not for her
21 testimony, but --
22           MR. LLOYD:  Objection.
23           MR. GOOD:  I'm giving you a chance to cure
24 your question.

Page 48

1           MS. LLOYD:  She's already answered the
2 question.
3           MR. GOOD:  I objected to it anyway.  You
4 said for her testimony.  It's for her time.
5 A.        I'm being paid for my time to sit her and
6 provide this testimony.
7 Q.        And just for purposes of the record, you're
8 being paid by plaintiff's counsel for your time
9 today?
10 A.        Yes.
11 Q.        Dr. Giersch, have you spoken with any of
12 plaintiff's attorneys in connection with your
13 testimony?
14 A.        About the time of the --
15 Q.        Not about the time, but as to -- as to the
16 testimony that you would present?
17 A.        About my testimony?  No, absolutely not.
18 Q.        Have you spoken with plaintiff's counsel in
19 connection with preparing a letter?
20           MR. GOOD:  Objection.
21           But you can answer.
22 A.        I'm trying to remember.  There was a letter
23 that I created, I believe.
24 Q.        And to the best of your recollection, what

Page 49

1 was the purpose of that letter?
2 A.        It's been too long.  I don't remember.
3 Sorry.
4 Q.        Do you recall speaking with plaintiff's
5 counsel before or during the process of preparing
6 that letter?
7           MR. GOOD:  Objection.
8           You can answer.
9 A.        Yes, as to what they wanted in the letter,
10 what it needed to state, I mean as far as what
11 information needed to be included in the letter.
12 Q.        Dr. Giersch, we have been looking, and you
13 have been testifying, in connection with, I believe,
14 what is now called Plaintiff's Exhibit 2?
15 A.        Uh-huh.
16 Q.        Okay.  Is it your testimony, Dr. Giersch,
17 that Plaintiff's Exhibit 2 represents your complete
18 record on your patient, Teresa Ruby?
19 A.        Yes.
20 Q.        Dr. Giersch, could you please tell me in
21 connection with the -- I guess I'll have to call it
22 Pages -- Pages 1 -- the numbers are on the bottom,
23 Pages 00001 through Page 62 --
24           MR. GOOD:  Through 62?
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1           MS. LLOYD:  Through 62.
2           MR. GOOD:  Okay.
3 Q.        Could you, please, tell me how these pages
4 generally are created?
5 A.        I don't understand your question.
6 Q.        Okay.  I'll try.
7           For the most part, and I realize there
8 could be a page or two that's different in here, but
9 for the most part, Pages 1 through 62 appear to be
10 progress notes?
11 A.        There are several other things in here,
12 though.
13 Q.        Okay.  I'll limit my question to the
14 progress reports --
15 A.        Okay.
16 Q.        -- and the progress notes.
17           Could you tell me how you prepare the
18 progress notes, if you do prepare those?
19           MR. GOOD:  Objection.
20           You can answer.
21 A.        As I stated earlier, a progress report is
22 started by a medical assistant who's rooming a
23 patient, who puts the date, my initials, and the
24 vital signs down, and the chief complaint.

Page 51

1 Q.        Okay.  And because there are a few
2 abbreviations here, am I correct that the
3 abbreviation CC at the top of the page would indicate
4 chief complaint?
5 A.        Correct.
6 Q.        And is it the patient who is providing the
7 chief complaint?
8 A.        Yes.
9 Q.        And just as far as other abbreviations that
10 appear scattered throughout, am I correct that F,
11 slash, U stands for follow up?
12 A.        Yes.
13 Q.        Who is it -- other than this information
14 that you indicated, I'm sorry, is put on there by one
15 of your assistants?
16 A.        Yes.
17 Q.        Other than that information, who is it that
18 creates the additional information on the progress
19 reports?
20           MR. GOOD:  Objection.
21 A.        If you're asking what is in my handwriting
22 that is matched up with my signature, it would be my
23 writing.
24 Q.        Dr. Giersch, if I could ask you to take a

Page 52

1 look at Page 22.
2           For purposes of clarification, would all
3 the handwriting on that page be your handwriting?
4 A.        No.
5 Q.        Okay.
6 A.        2-23-04, all the things on that line and
7 the next line are done by Donna Spurlock, her
8 initials are right there.
9 Q.        And where does your handwriting start?
10 A.        Fourth line down, No vaginal discharge.
11 Q.        And then at the bottom of the page, is that
12 your signature?
13 A.        Yes.  And it says, Continued.
14 Q.        Continued, okay.
15           Now, Dr. Giersch, on this particular page,
16 the handwriting that is yours, does that represent
17 your examination of the patient?
18 A.        Are we on 2-23-04?
19 Q.        Yes.
20 A.        The first paragraph -- or the first two
21 lines are about complaints.  The next line is
22 documentation of her medications and allergies.  The
23 next line is reviewing her past history, her family
24 history and her social history.  And the next line is

Page 53

1 review of systems, it goes down to PE.
2 Q.        I'm afraid that I lost the place here.
3           If I'm looking at Page 22 --
4 A.        Uh-huh.
5 Q.        -- where does the -- if there are any notes
6 of an examination, where would they begin?
7 A.        They start at physical exam, VSS for vital
8 signs stable.
9 Q.        And where's that?
10 A.        Fourth line from the bottom.
11 Q.        I see.
12           So the information that is above that line
13 is coming from what the patient is telling you?
14 A.        Yes.
15 Q.        Okay.  And then your examination is --
16 follows the vital sign designation?
17 A.        Correct.
18 Q.        Is that a consistent format on the progress
19 notes?
20 A.        You will not -- Yes.  This is a physical,
21 so there will be more -- the review of systems is not
22 typically on every visit.
23 Q.        So if, for example, on Document 24, am I
24 correct that the statement -- the sentence or phrase
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1 that begins, At least 50 percent improved, that's
2 your handwriting?
3 A.        Yes.
4 Q.        And there's no vital sign indication on
5 this page, right?
6 A.        We are now -- The vital signs were taken,
7 but they are in the electronic medical record.
8 Q.        And where is the electronic medical record?
9 A.        In the computer.
10 Q.        So am I correct that Exhibit 2 does not
11 represent your complete medical records?
12 A.        There is -- There are vital signs on the
13 electronic medical record, the old electronic medical
14 record that have not been printed out.
15 Q.        Is there anything else on the old
16 electronic record that hasn't been printed out?
17 A.        Not that I'm aware of.
18 Q.        And I guess, when you say the "old
19 electronic record", at some point do the vital signs
20 appear on these records?
21 A.        Yes.  On the newer format -- Let's see if
22 we have a recent one.
23           Page 61, you'll see the vital signs on
24 there.

Page 55

1 Q.        Okay.  But other than the vital signs, you
2 believe that this is --
3 A.        Oh, yes, it is complete.
4 Q.        Other than the vital signs, you believe
5 Exhibit 2 is a complete record --
6 A.        Yes.
7 Q.        -- for Ms. Ruby?
8           Dr. Giersch, what is your purpose in -- I
9 believe this may sound like a simplistic question to
10 you, but for the purpose of this record, what is your
11 purpose in writing information on the progress note?
12 A.        To keep track of the patient, their
13 complaints, their physical findings --
14 Q.        Okay.
15 A.        -- documentation.
16 Q.        Okay.  Do you include -- Excuse me.  Strike
17 that.
18           There was another abbreviation I saw in
19 there.  I'm not sure.  Do you use an abbreviation PE?
20 A.        PE is for physical exam.
21 Q.        Physical exam.  Thank you.
22           Do you include relevant information from
23 the physical exam or from any statements that the
24 patient gave you that are relevant to the chief

Page 56

1 complaint on these progress notes?
2           MR. GOOD:  Objection.
3 A.        Can you ask that question again?
4 Q.        Okay.  Well, let me go back to what I was
5 saying.  What is --
6           You indicated that your purpose in writing
7 the notes, I believe, was to record the information
8 that you observed or that you're given?
9 A.        Yes.
10 Q.        Do you record all the information?
11 A.        I'm sure I do not record every single word
12 the patient says.  I include everything on my
13 physical exam that I do, but I'm sure I do not put
14 every word down that a patient states.
15 Q.        Do you include everything that you believe
16 is relevant to the chief complaint?
17 A.        Yes.
18 Q.        I am correct, aren't I, Doctor, that you
19 have produced all your records for your appointments,
20 and when I say "your appointments", I mean you, the
21 doctor, for your appointments with Ms. Ruby?
22 A.        Yes.
23 Q.        So that if you saw Ms. Ruby for treatment
24 or consultation, a record of that visit would be
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1 included in the progress notes?
2 A.        Yes.
3 Q.        Could you, please, take a look --
4           I don't think this will be very difficult.
5           Could you, please, take a look at your
6 notes beginning in 2005?
7           MR. GOOD:  Do you have a page number,
8 Paula?
9           MS. LLOYD:  I believe they begin on 33.
10           MR. GOOD:  Okay.
11 Q.        What I would ask you, Doctor:  Based on
12 your progress notes, could you, please, state the
13 dates that you saw Ms. Ruby in your office for an
14 appointment during 2005?
15 A.        February 28th, 2005; March 25th, 2005;
16 May 25th, 2005; June 22nd, 2005; July 6th, 2005;
17 July 20th, 2005; August 17th, 2005; October 18th,
18 2005.  That's it.
19 Q.        Okay.  Looking at the -- at your entry
20 for -- on Page 46, your progress note which is on
21 Page 46.
22 A.        Okay.
23 Q.        On October 18th, '05, does this progress
24 note indicate that you conducted a physical exam of
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1 Ms. Ruby?
2 A.        No.
3 Q.        Do your progress notes indicate the length
4 of the visit with the patient?
5 A.        No.
6 Q.        And if it's here, I guess I haven't seen
7 it, do the progress notes indicate the time of the
8 appointment?
9 A.        No.
10 Q.        And looking at Page 46, isn't it true,
11 Doctor, that it indicates that Ms. Ruby told you that
12 she needed a note to state her actual diagnosis and
13 treatment, and that this was written for her and a
14 copy's in her chart?
15           There isn't any indication of any other
16 comment that Ms. Ruby made relevant to her chief
17 complaint, is there?
18           MR. GOOD:  Objection.
19 Q.        There's nothing more on that page?
20 A.        Nothing written.
21 Q.        Dr. Giersch, did Teresa Ruby tell you that
22 she did not want to work more than 40 hours?
23           MR. GOOD:  Objection.
24 A.        No.

Page 59

1 Q.        Did Teresa Ruby tell you that she could not
2 work more than 40 hours?
3           MR. GOOD:  Objection.
4 A.        No.
5 Q.        Dr. Giersch, did you ever ask, according --
6 per your notes, did you ever ask Teresa Ruby what her
7 schedule was?
8 A.        Yes.
9 Q.        Okay.
10 A.        As far as?
11 Q.        Her work schedule.
12 A.        Yeah.  There's note of it, yes.
13 Q.        And where's that?
14           MR. GOOD:  If you can find it.  Take your
15 time.
16 Q.        I think --
17           MR. GOOD:  Are you withdrawing the last
18 question?  You have a question pending.  It's up to
19 you.
20           MS. LLOYD:  That's fine.  If you would like
21 to look for it, that's fine.
22           MR. GOOD:  Wait, wait.  Do you want her to
23 answer the question or not?  It's up to you.
24           MS. LLOYD:  Okay.  I think we can probably

Page 60

1 make this a little shorter.
2           MR. GOOD:  Okay.
3 A.        So you don't want me to answer the
4 question?
5 Q.        If you're ready.  I just didn't want you
6 to -- if you couldn't find it --
7 A.        She told me on August 25th, 2003, that she
8 was working 12- to 16-hour days, asked to come back
9 in four hours after she leaves work.
10 Q.        Okay.  What year is that?
11 A.        2003.
12 Q.        2003.
13           And do you know what shift she's working in
14 August 2003?
15 A.        I don't have it documented.
16 Q.        Okay.  Do you have any independent
17 knowledge that Ms. Ruby was working 12 to 16 hours a
18 day?
19           MR. GOOD:  Objection.
20 Q.        Other than what she told you?
21 A.        No.
22 Q.        Do you know how many times she worked
23 12 hours a day?
24 A.        No.

Page 61

1 Q.        Do you know how many times she worked
2 16 hours a day?
3 A.        No, but she was telling me that her number
4 of hours each week was adding up to more than
5 40 hours.
6 Q.        Are you saying that Teresa Ruby told you
7 she was putting in more than 40 hours of work per
8 week?
9 A.        Yes.
10 Q.        So is it your testimony that you based your
11 assessment of her on her statement that she was
12 working more than 40 hours a week?
13           MR. GOOD:  Objection.
14           You can answer.
15 A.        No.  She --
16           Let me clarify.  I do not have that
17 documented.  I may be wrong.
18           She told me she was working extra long
19 days, leaving for the four hours and coming back.
20           When I wrote the excuse, it was for no more
21 than eight hours a day and no more than 40 hours a
22 week.  I cannot recall whether she was working more
23 than 40 hours a week.
24 Q.        Did she ever tell you that she was?
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1 A.        I don't have it documented.  I can't say.
2 I don't remember.
3 Q.        So when she saw you on August 25th, 2003, I
4 think we can refer to that -- that is Page 17 of
5 Exhibit 2?
6 A.        Yes.
7 Q.        And Page 17 is just one page.  It's not
8 continued onto another page; is that correct?
9 A.        It should be.
10 Q.        It should be continued onto another page.
11 A.        I don't see it either.
12 Q.        So we don't have the continuation of the
13 progress notes, August 25th?
14 A.        Can I get those off the computer?
15 Q.        I'm saying you haven't produced them today;
16 is that correct?
17 A.        You're giving me these copies.
18 Q.        Doctor, let's be clear for the record.
19 These are the copies that were produced to --
20 provided to us from your office.
21 A.        I don't know where the second half of the
22 note is.  That's all I can say.
23 Q.        Okay.  So do you know --
24           As you look at this report, you don't know

Page 63

1 whether Teresa Ruby's -- you don't know whether
2 Teresa Ruby actually worked a 12- or a 16-hour day in
3 the week preceding her visit; is that correct?
4           MR. GOOD:  Objection.
5 A.        Yes.
6 Q.        You don't know; is that right?
7 A.        Yes.
8 Q.        Okay.  And you don't know whether she
9 worked a 12- or 16-hour day in the two weeks
10 preceding the visit; is that correct?
11           MR. GOOD:  Objection.
12 A.        Correct, it's not documented.
13 Q.        Okay.  If Teresa Ruby's statement to you
14 that she was working 12- to 16-hour days is
15 incorrect, does that affect your evaluation of her?
16           MR. GOOD:  Objection.
17 A.        All I can go with is what I've been told.
18 Q.        So if the information you're getting is
19 incorrect, then your conclusions could be incorrect;
20 is that true?
21           MR. GOOD:  Objection.
22 A.        The fact is that her job was causing some
23 physical symptoms.  If she had told me she was
24 working eight hours a day, two days a week, I might

Page 64

1 have recommended that she only work four hours.  With
2 what it was doing, it was too much for her and it was
3 causing her physical problems.
4 Q.        I guess my question, Doctor:  How is it
5 that you connect her complaints of stress with her
6 work?
7           MR. GOOD:  Objection.
8 A.        Because it was worse when she went to work.
9 She was not getting consistent sleep.
10 Q.        How much sleep was she getting?
11           MR. GOOD:  Objection.
12 A.        She would work and then leave four hours --
13 for four hours, not have enough time to sleep a good
14 seven or eight hours and have to come back.
15 Q.        When did she do this?
16           MR. GOOD:  Do what?  Objection.
17 A.        I had it documented that that was the
18 story -- that that was what she told me on August
19 25th, of '03.  I don't ask my patients specifically
20 what days they're talking about.
21 Q.        Well, if she weren't talking about any days
22 in July or August, that would be relevant, wouldn't
23 you?
24 A.        Well, that that's what she told me on

Page 65

1 August 25th of '03.  I don't ask my patients
2 specifically what days they're talking about.
3 Q.        If she weren't talking about any days in
4 July or August, that would be relevant, wouldn't it?
5           MR. GOOD:  Objection.
6 A.        I lost you.
7 Q.        You're saying that -- Strike that.
8           From your records here, how many hours of
9 sleep is Teresa Ruby getting?
10 A.        I don't have that documented.
11           MR. GOOD:  Objection.
12 Q.        So you don't have any information of how
13 money hours of sleep she's getting at night, right?
14 A.        Yes.
15 Q.        Can you tell from your records if you asked
16 her how much sleep she had the night before she same
17 for her appointment?
18 A.        No.
19 Q.        Did you ask her --
20           MR. GOOD:  Objection.
21 Q.        -- how much sleep she had in the week
22 before she came for her appointment?
23           MR. GOOD:  Objection.
24 A.        No.
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1 Q.        Do you know how many days off a week Ms.
2 Ruby has?
3           MR. GOOD:  Objection.
4 A.        No.
5 Q.        Dr. Giersch, are you stating that it is
6 your -- that Teresa Ruby -- Strike that.
7           Dr. Giersch, you read for us or you've
8 looked through the records and told us the dates that
9 you had seen Ms. Ruby in 2005.  You did not see her
10 on October 13th, did you?
11 A.        I did not see her for an appointment.
12 Q.        And you did not see her for an appointment.
13           And you didn't see her on November 11th,
14 2005 for an appointment, did you?
15           MR. GOOD:  Objection.
16 A.        Correct, yes.
17 Q.        Dr. Giersch, do some of your patients need
18 doctor's notes when returning to work or school after
19 taking an absence from sickness?
20 A.        Yes.
21 Q.        And do you have a doctor's note/form for
22 this purpose?
23           MR. GOOD:  Objection.
24 A.        Yes.
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1 Q.        Okay.  Dr. Giersch, did you ever personally
2 refuse to provide Teresa Ruby with a doctor's note
3 for any of her visits with you?
4 A.        No.
5           MR. GOOD:  Objection.
6 Q.        Dr. Giersch, assuming that Teresa Ruby
7 consulted you with a complete complaint of stress and
8 asked you to provide a note stating she was seen for
9 stress and signed a release, you would've provided it
10 to her, right?
11           MR. GOOD:  Objection.
12 A.        Yes.
13 Q.        And if Teresa Ruby was seen by you for
14 headaches, I asked you to provide a note that she was
15 seen for headaches and released, you would've
16 provided a note, wouldn't you?
17           MR. GOOD:  Objection.
18 A.        Yes.
19 Q.        And I could ask the same question,
20 basically, for any condition for which she presented
21 to you, such as a head cold or head stuffiness, if
22 that were her chief complaint, and she asked you to,
23 write a note stating she was seen for that complaint
24 provided a release for you to do so, you would've
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1 provided a note; Isn't that correct?
2           MR. GOOD:  Objection.
3 A.        Yes.
4 Q.        Dr. Giersch, is it your opinion that Teresa
5 Ruby needed ten to 14 hours for rest and decreasing
6 stress a day?
7           MR. GOOD:  Objection.
8 A.        No.
9 Q.        Dr. Ruby, I'd like to show you -- Strike
10 that.
11           Do you recall providing a letter to
12 plaintiff's counsel indicating that you thought
13 Teresa Ruby needed ten to 14 hours for rest and
14 decreasing stress?
15           MR. GOOD:  Objection.
16 A.        I don't recall.
17 Q.        I'm sorry if I asked this before, but
18 I'm --
19           You don't know how many hours of sleep
20 Teresa Ruby was getting per day or per week, do you?
21           MR. GOOD:  Objection.
22 A.        No.
23 Q.        Dr. Giersch, isn't it true that stress,
24 anxiety and depression are mental or emotional
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1 conditions?
2           MR. GOOD:  Objection.
3 A.        Yes.
4 Q.        Dr. Giersch, did Teresa Ruby tell you that
5 the city was working with her in December of 2005 so
6 that Ms. Ruby and the city could come up with an
7 agreed upon mental health professional to examine
8 her?
9           MR. GOOD:  Objection.
10 Q.        My question is:  Did she tell you that?
11           MR. GOOD:  Objection.
12 A.        I do not have documentation.  I recall her
13 saying that she was to be seeing a -- she was to have
14 an evaluation from a mental healthcare worker through
15 the job.
16 Q.        Okay.  Do you know whether she was ever --
17 ever had an evaluation by a mental health
18 professional?
19           MR. GOOD:  Objection.
20 A.        There was a message that stated such.  We
21 talked about earlier.
22 Q.        Did you ever have any conversations with
23 any mental health professionals concerning Ms. Ruby?
24           MR. GOOD:  Objection.
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1 A.        I remember a phone call.  And I don't
2 remember anything about the phone call, the person
3 who evaluated her.
4 Q.        Did Ms. Ruby release you to speak to the
5 mental health professional concerning her?
6           MR. GOOD:  Objection.
7 A.        I don't have a release in here, no.
8 Q.        Okay.  I'm sorry.  Just tell me how this
9 works.
10           You remember speaking to a mental health
11 professional concerning Ms. Ruby?
12 A.        A person can talk to me.  That doesn't mean
13 I talk back to them.  I remember the consult calling
14 and saying he saw her.  I don't -- This is too far
15 back for me to remember.  I just remember the person
16 who saw her calling me.
17 Q.        And do you remember speaking with the
18 person?
19 A.        Yes.
20 Q.        Do you remember speaking with more than one
21 mental health professional?
22           MR. GOOD:  Objection.
23 A.        Only one.
24 Q.        Do you recall whether Ms. Ruby ever

Page 71

1 presented you with a list of doctors and asked your
2 opinion as to those mental health professionals?
3           MR. GOOD:  Objection.
4 A.        There's a message in this chart that she
5 called and asked for a referral, and there's a name
6 that we gave her.
7 Q.        And what was the name that you gave her?
8 A.        Dr. Waggoner, W-a-g-g-o-n-e-r.
9 Q.        Do you know whether Ms. Ruby ever saw Dr.
10 Waggoner?
11           MR. GOOD:  Objection.
12 A.        I don't know.
13 Q.        Did you suggest that she see Dr. Waggoner?
14           MR. GOOD:  Objection.
15 A.        She asked me for the name of somebody, and
16 I gave her a name.
17 Q.        Did you tell her whether or not you thought
18 it was a good idea for her to see a mental health
19 professional?
20 A.        I felt that if she felt that that would
21 help her, to talk it out with someone, that that was
22 certainly a good idea.
23           MR. GOOD:  So I don't keep interrupting,
24 let me just have a continuing objection to these

Page 72

1 questions.
2           MS. LLOYD:  Okay.
3 Q.        I'm sorry.  I didn't catch the end of that.
4 A.        She stated that she wanted to talk -- to
5 talk the situation out.  I think I referenced earlier
6 that she felt that I recommended that if she was
7 having trouble making a decision on what to do, that
8 to talk to somebody would be a good idea.
9 Q.        To talk to a mental health professional
10 would be a good idea?
11 A.        Yes.
12 Q.        Do you know, did you recommend that Teresa
13 Ruby change to the dayshift in the beginning of 2005?
14           MR. GOOD:  Objection.
15 A.        I don't recall.
16 Q.        Do you know whether she did change shifts
17 in 2005?
18           MR. GOOD:  Objection.
19 A.        I don't recall.
20 Q.        Could you take a look at your record for
21 the beginning of 2005 and see if there's any
22 indication there that --
23 A.        I don't see anything.
24 Q.        Could you, please, take a look at Page 33?

Page 73

1 A.        Working days.
2 Q.        Does that refresh your recollection that
3 Ms. Ruby had changed her shift?
4           MR. GOOD:  Objection.
5 A.        I don't know what she was working before,
6 so I wouldn't -- I mean I made the comment she was
7 working days, so --
8 Q.        And on this particular note, you indicate
9 that she's sleeping better; isn't that correct?
10 A.        Yes.
11 Q.        Dr. Giersch, you made a reference before to
12 the fact that you didn't want to see your patient
13 lose her seniority.  What did you mean by that?
14 A.        Those are my words.
15 Q.        But what did you mean by that?
16 A.        She had built up and had worked several
17 years and had whatever, her benefits built up and
18 everything else, that she if she went to another job
19 would probably have a pay cut, would probably have
20 less holiday time.
21 Q.        Dr. Giersch, isn't it true that Teresa Ruby
22 was never forced to work overtime?
23           MR. GOOD:  Objection.
24 A.        She -- In my notes, I make note that she
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1 had to work overtime.
2 Q.        Okay.  Well, Dr. Giersch, are you aware
3 that Ms. Ruby could have marked off sick at any time
4 she chose to mark off sick?
5           MR. GOOD:  Objection.
6 A.        I don't know how things work there.  No, I
7 was not aware.
8 Q.        So it's true then you're not aware that no
9 employee is forced to work when the employee is sick?
10           MR. GOOD:  Objection.
11 A.        It was not an issue of not working.  It was
12 an issue of working overtime.
13 Q.        I'm sorry.  I don't understand your answer.
14           Are you aware that no employee is forced to
15 work at any time if the employee is sick and marks
16 off sick?
17           MR. GOOD:  Objection.
18 A.        No.
19 Q.        And by "no", what do you mean?
20           MR. GOOD:  Objection.
21 A.        I'm not aware of what the rules are at the
22 City of Columbus.
23 Q.        Okay.  Thank you, Doctor.
24           So as far as you know, Teresa Ruby could
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1 take sick leave when she was sick?
2           MR. GOOD:  Objection.
3 A.        I don't know.
4 Q.        Okay.  Are you aware, Dr. Ruby, that -- I'm
5 sorry.
6           Are you aware, Dr. Giersch, that Ms. Ruby
7 also had something called compensatory time?
8           MR. GOOD:  Objection.
9 A.        No.
10 Q.        Are you aware that Ms. Ruby also had
11 vacation time?
12           MR. GOOD:  Objection.
13 A.        No.
14 Q.        Are you aware as to the manner in which
15 overtime work is scheduled for the dispatchers?
16           MR. GOOD:  Objection.
17 A.        All I know is what she told me.
18 Q.        Did she tell you how overtime work was
19 scheduled?
20           MR. GOOD:  Objection.
21 A.        She told me, I had to work 14, 16 hours, I
22 had to have four hours off.
23           MR. GOOD:  Withdraw my objection.
24 Q.        Did she explain to you the procedure for
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1 volunteering for overtime?
2 A.        No.
3 Q.        Dr. Giersch, just so I'm not confused, is
4 it your testimony that Teresa Ruby is seeking to be
5 released from a requirement of working overtime --
6           MR. GOOD:  Objection.
7 Q.        -- when she is consulting you?
8           MR. GOOD:  Objection.
9 A.        No.  It was my decision.
10 Q.        Well, Dr. Giersch, just so I'm clear, you
11 certainly didn't force Teresa Ruby to request not to
12 be assigned overtime work?
13           MR. GOOD:  Objection.
14 Q.        You didn't force her to do that, did you?
15           MR. GOOD:  Objection.
16 A.        I wrote a note stating that I thought that
17 that was not medically good for her to be doing that.
18 Q.        And did she ask you to write that note?
19 A.        No, she did not.
20           MR. GOOD:  Objection.  Asked and answered.
21 Q.        Did she agree with the note?
22           MR. GOOD:  Objection.
23 A.        We didn't discuss whether she agreed or
24 didn't agree.

Page 77

1 Q.        Dr. Giersch, are you aware that in the
2 spring of 2005, Ms. Ruby was looking for different
3 employment?
4           MR. GOOD:  Objection.
5 A.        I made note of that March 25th, She's
6 looking for a different job, on my note.
7 Q.        What page is that?
8 A.        35.
9 Q.        Now, this note indicates that she's looking
10 for another job.
11 A.        Now --
12           MR. GOOD:  There wasn't a question pending.
13 She was just -- I'm not sure what she was doing.
14           THE WITNESS:  I talk too much.
15 Q.        Did she ask you to provide a note
16 indicating that she should have a different job?
17           MR. GOOD:  Objection.
18 A.        I don't recall.
19 Q.        Could you, please, take a look at Page 36?
20 A.        Uh-huh.  I wrote that note, but that might
21 have been my idea.  I don't know that she asked me.
22 Q.        Do you know whether or not she submitted
23 it?
24 A.        I don't know.
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1 Q.        In this note, why did you indicate that she
2 needed to work 40 hours or less a week?
3 A.        Because I felt that the overtime was adding
4 to her physical symptoms and mental symptoms.
5 Q.        But do you know whether or not she's
6 working overtime at this point?
7           MR. GOOD:  Objection.
8 A.        The note's not saying that.
9 Q.        But if she weren't working overtime, why
10 would you conclude that overtime was aggravating her
11 symptoms?
12           MR. GOOD:  Objection.
13 A.        She is -- according to my note, March 25th,
14 she's being forced to work overtime.
15 Q.        Are you saying, according to this note, if
16 I'm understanding your notes correctly, are you
17 indicating that Ms. Ruby told you she was forced to
18 work overtime?
19           MR. GOOD:  Objection.
20 A.        According to my progress note, March 25th,
21 2005, on Page 35 of the exhibit.
22 Q.        So that would've come from Ms. Ruby; is
23 that correct?
24 A.        That's correct.

Page 79

1 Q.        So you have no knowledge that she was
2 forced to work overtime?
3           MR. GOOD:  Objection.
4 A.        I can only go by what the patient says.
5 Q.        Again, if you can take a look at Page 37,
6 is that an indication -- the line that states she
7 continues to persist different employment, is that an
8 indication that Ms. Ruby told you she's persisting in
9 looking for different employment?
10 A.        That doesn't make sense.
11           Yes.
12 Q.        And then after that, am I correct that
13 you've indicated, Will call if sleep doesn't improve?
14 A.        Correct.
15 Q.        And then the next entry on Page -- it would
16 be Page 38 for June 22nd, am I correct that that
17 begins with a statement that she is sleeping better?
18 A.        Uh-huh.
19           MR. GOOD:  Just note for the record that
20 she's sleeping better with Desyrel, which, I assume,
21 is a medication, not just that she's sleeping better.
22           MS. LLOYD:  Okay.
23 Q.        Dr. Giersch, did Ms. Ruby tell you that she
24 was required to bring in a doctor's note when she
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1 marked off sick?
2           MR. GOOD:  Objection.
3 A.        I don't recall.
4 Q.        Did you know that Teresa Ruby was suspected
5 of sick leave abuse?
6           MR. GOOD:  Objection.
7 A.        No.
8 Q.        If you could, please, look at the record
9 for July 13th, 2004?
10 A.        Uh-huh.
11 Q.        I'm sorry.  If you could, please, look at
12 the record for February 23rd, '04?
13 A.        Is there a page number?
14 Q.        Page 22.
15 A.        Okay.
16 Q.        As you look through that page, what is
17 the -- is there a chief complaint or is this just a
18 physical exam?
19 A.        Physical exam.
20 Q.        Okay.  So what is this symbol -- I can't
21 read that.
22 A.        ROS, review of systems.
23 Q.        Review of systems.
24 A.        Part of the physical.  When we do

Page 81

1 physicals, we ask a series of questions.  It's called
2 a review of systems.
3 Q.        So I'm correct that Ms. Ruby is not
4 complaining of these things?
5 A.        I'm asking these.
6 Q.        I see.
7           And how do you know whether or not she
8 indicates she has these?
9 A.        There's negatives in front of the ones she
10 doesn't.  There's a positive, for example, on the
11 first line, occasional night sweats.
12 Q.        Is there any indication here of anxiety or
13 depression?
14 A.        No.  It was not asked.
15 Q.        Is there any indication on --
16           Is there any reference to her work at all?
17 A.        No.
18 Q.        And then looking at the next, on Page --
19 this would be Page 23, the July 13th, '04?
20 A.        Uh-huh.
21 Q.        Is there any reference to her work on that
22 page?
23 A.        No.
24 Q.        And on the entry for 8-23-04, is there any
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1 reference to her work?
2 A.        No.
3 Q.        Is there any reference to anxiety or
4 depression?
5 A.        No.
6 Q.        And Page 28 would be the notes for
7 11-22-04?
8 A.        Correct.
9 Q.        Is there any reference to work on that
10 page?
11 A.        No.
12 Q.        Is there any reference to anxiety or
13 depression?
14 A.        No.
15 Q.        And on July -- the entry for -- Page 29,
16 the entry for December 20, '04, is there any
17 reference to work on that page?
18 A.        No.
19 Q.        Is there any reference to anxiety or
20 depression?
21 A.        No.
22 Q.        Page 32, the entry for, I think --
23           MR. GOOD:  You skipped over 31.
24 Q.        Is this the page we couldn't find before?

Page 83

1 A.        Oh, yes.  It's out of order.
2           That makes me feel better.
3 Q.        This is the second page of the 2-23-04
4 entry.  And there is no indication of her workplace
5 on that second page, is there, of the 2-23-04?
6 A.        No.
7 Q.        And no indication of anxiety or depression
8 on that page?
9 A.        But there wouldn't be, that's the physical
10 part of it.
11 Q.        Now, on the entry for January 28th, '05 --
12 A.        I have February 28th.  January 28th?
13 Q.        Page 31?
14 A.        Uh-huh.
15 Q.        On this date, you indicate that she
16 presents with a chief complaint of depression from
17 work; am I correct?
18           Headache, neck and shoulder pain, nausea
19 and depression from work; isn't that correct?
20 A.        That's what the medical assistant wrote.
21 Q.        So that's not your statement?
22 A.        No.  Mine starts below.
23 Q.        So you don't know whether or not she stated
24 that to the medical assistant?

Page 84

1 A.        That's what the medical assistant
2 documented.  I wasn't there in the room when that
3 happened.
4 Q.        Okay.  And am I correct in looking at this,
5 Page 31, that -- Excuse me.  Maybe I can rephrase
6 that.
7           At the bottom of the page, what does the A
8 stand for, the capital A?
9 A.        Assessment.
10 Q.        Okay.  On Page 31, the assessment, Stress
11 related to work, am I correct that based on this page
12 and previous pages that you are basing that
13 assessment on what she told you?
14 A.        Not that -- she told me her headaches she
15 had were associated with work.  That's what I'm
16 basing it on.
17 Q.        So there isn't --
18 A.        If somebody's headaches are associated with
19 work, then, yes, I say it's a stress related to work.
20 Q.        How is it that you know her headaches are
21 related to work?
22 A.        I'm going with what she stated to me off
23 the history.  That's all I can do.
24 Q.        So her headaches could be caused by

Page 85

1 something else, you're just indicating what she's
2 telling you?
3 A.        She told me that they were associated with
4 work.  When she was at work, she was getting those.
5 Q.        Okay.  So as I said, there could be another
6 cause, but you're only going with what she told you,
7 correct?
8           MR. GOOD:  Objection.
9 A.        When I ask somebody if the headaches are
10 associated with any particular time, and she told me
11 that they were associated with work, that's when --
12 that's where that diagnosis is coming from.
13 Q.        Okay.  Dr. Giersch, according to your
14 records, just to clarify, we're looking at the year
15 2005, you did not see Ms. Ruby for a doctor's
16 appointment on 2-19; isn't that correct?
17 A.        Correct.
18 Q.        And you did not see her for a doctor's
19 appointment on 2-20?
20 A.        Yes.
21 Q.        And you did not see her for a
22 doctor's appointment on 2-25?
23 A.        That is correct.
24 Q.        Or 2-26?
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1 A.        Correct.
2 Q.        Or 2-27?
3 A.        Correct.
4 Q.        Or 3-1?
5 A.        Correct.
6 Q.        Or 3-2?
7 A.        Correct.
8 Q.        Dr. Giersch, Teresa Ruby never asked you to
9 complete any ADA paperwork for her, did she?
10           MR. GOOD:  Objection.
11 A.        I have no idea what ADA is.
12 Q.        Have you heard of the Americans with
13 Disabilities Act?
14 A.        A disability form?
15           MR. GOOD:  Objection.
16 A.        No, she did not.  There was a --
17           Well, I believe there's a note in here.
18           Can you give me an idea what time period
19 we're talking about?
20 Q.        Well, how about '05.
21 A.        Okay.  On Page 147, the note is -- the
22 message was October 7, 2004.
23 Q.        I'm sorry.  October 7th, 2004?
24 A.        The last note on 147 on Exhibit 2.

Page 87

1 Q.        Okay.
2 A.        Patient calling --
3           Are you ready?
4 Q.        Just one second.  What page is it?
5           MR. GOOD:  147.
6 A.        147.
7           MR. GOOD:  Note my objection.
8 Q.        Yes.
9 A.        Patient calling, her commander is not
10 willing to accept her restricted hours any longer,
11 her union is recommending that she fill out
12 disability forms, she says they are telling her she
13 needs to mark off and use sick time, she has been
14 working 40 hours a week, they have decided she needs
15 to start back into overtime and they are 40 people
16 down, what should she do.
17           I responded, I cannot recommend disability,
18 she may have to go back to unrestricted hours if they
19 won't accept 40 hours.
20 Q.        Okay.  So am I correct that you don't
21 recall her ever presenting you with disability
22 paperwork to complete?
23           MR. GOOD:  Objection.
24 A.        I have no idea.  I don't recall.
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1 Q.        So there's nothing in your records that
2 indicates that you did?
3 A.        Correct.
4           MR. GOOD:  Objection.
5 Q.        And in fact, there's a statement that you
6 could not recommend disability?
7 A.        Yes.
8           THE WITNESS:  This may not be protocol, but
9 do you have an idea --
10           MS. LLOYD:  Off the record.
11           (Discussion held off the record.)
12 BY MS. LLOYD:
13 Q.        Dr. Giersch, do you provide your patients
14 with blank doctor's notes?
15 A.        Absolutely not.
16 Q.        Okay.  Dr. Giersch, isn't it true that the
17 last time you saw Teresa Ruby in 2005 was, I believe,
18 October 18th, 2005?
19 A.        Yes.
20 Q.        Okay.  And I believe you've already
21 testified you didn't examine her on October 18th of
22 2005?
23 A.        Correct.
24 Q.        And I believe you've already testified that

Page 89

1 on -- in August 2005, you concluded she was doing
2 fine?
3           MR. GOOD:  In August of 2005?
4           MS. LLOYD:  Uh-huh.
5           MR. GOOD:  I'll object to that phrase.
6 A.        She was feeling good on medication and was
7 still waking up feeling a little tired and a little
8 restless.
9 Q.        But she's feeling good?
10           MR. GOOD:  Objection.
11 A.        That's --
12 Q.        Or she felt better?
13 A.        She was better, she still had issues.
14 Q.        Okay.  Dr. Giersch, do you know anything
15 about the emergency nature of Teresa Ruby's work as a
16 dispatcher?
17           MR. GOOD:  Objection.
18 A.        I know as much as the common person knows.
19 Q.        Okay.  Do you know that the dispatchers
20 work on a 24/seven basis?
21           MR. GOOD:  Objection.
22 A.        I assume so.  I hope so.
23 Q.        Okay.  Dr. Giersch, I did want to ask you:
24 These documents that you provided, again, without
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1 going through every page, 63 through approximately, I
2 think it's Page 131, are several of these pages
3 documents that have been sent to you from another
4 healthcare provider?
5 A.        Correct.
6 Q.        You indicated in connection with --
7           Plaintiff's Exhibits 3 and 4, if you could
8 take a look at those, please?
9           If you could, please, take a look at those.
10 Whose handwriting is on that page?
11 A.        I would be guessing.  I believe it's Donna
12 Spurlock's, but I'm not positive.
13 Q.        So as you sit here today, you cannot
14 identify that as Donna Spurlock's handwriting for
15 sure?
16           MR. GOOD:  Objection.
17 A.        I believe it to be, but I don't know.  I
18 can't say.
19 Q.        Okay.  And I don't know if you recall your
20 testimony today, but isn't it correct that Teresa
21 Ruby did not have a medical appointment with you on
22 November 11th, 2005?
23 A.        That is correct.  She did not come into the
24 office in a room and be seen -- was not seen by me.

Page 91

1 Q.        Okay.  And did you direct someone to
2 complete this note?
3 A.        Yes.
4 Q.        How do you know that you directed someone
5 to complete this note?
6 A.        Which one are we talking about?
7 Q.        Oh, is --
8           This is Exhibit 4.
9 A.        Because she would not have written that out
10 if I did not ask her to.
11 Q.        But you're not sure who wrote it out; isn't
12 that correct?
13 A.        Well, I can't verify that this is Donna
14 Spurlock's handwriting.  If I saw it -- This is blown
15 up.  If I saw it maybe as a regular -- in the regular
16 size, I might be able to.
17 Q.        Are you saying this is not the original?
18 A.        I think it's blown up.  I think it's larger
19 than it originally was.  Maybe not.
20           No, because it's on letterhead.  It is.
21           I just don't know.  Donna hasn't worked
22 with me for several years.  I just can't verify.
23           I suppose -- I was looking to see if I
24 could find some of her -- something in her writing

Page 92

1 then I could say.
2           I can't verify one way or the other.
3 Q.        Okay.  And if I could now direct your
4 attention to the records that you've given us,
5 they're 132 through 157.
6 A.        Yes.
7 Q.        If you know, do these notes indicate that
8 there are messages being left for you and transmitted
9 via computer and that you respond to some messages
10 via computer?
11 A.        Uh-huh.
12 Q.        And the times --
13 A.        Uh-huh.
14 Q.        -- indicated here is the time that the
15 message is sent and the time your response is
16 forward?
17 A.        Uh-huh, yes.
18 Q.        And so if you are on your computer, are you
19 in a particular place in your office?
20 A.        Yes.
21 Q.        And where would you be?
22 A.        At my computer at the nurse's station.
23 Q.        So am I correct, Dr. Giersch, that the only
24 notes that are entered by you are the ones that would
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1 indicate forward by Dr. Jennifer Giersch?
2 A.        My name will be there --
3           Yes.  It will say that I forwarded it by me
4 or I completed it or whatever I did.
5 Q.        I guess one of the reasons I'm asking is
6 that you indicated people could use other people's
7 computers.  Does anyone use your computer?
8 A.        They can't use mine.  That is up at the
9 front desk.
10 Q.        We do have some duplication here, but I --
11           If I could direct your attention, Dr.
12 Giersch, to 134.
13 A.        Uh-huh.
14 Q.        There's a -- Do you see the entry for
15 11-11-05?
16 A.        Yes.
17 Q.        And this reflects a message; isn't that
18 correct?
19 A.        Yes.
20 Q.        So am I --
21           MR. GOOD:  Let me object to that.
22           You can go ahead.
23 Q.        Isn't it correct that there is an
24 indication there that says, Message?
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1           MR. GOOD:  Yes, but the doctor previously
2 testified what a message was.
3 A.        Right, either the patient is standing at
4 the front desk or -- and giving the message to Donna
5 Spurlock or she's calling in.
6 Q.        And you can't tell from this entry which it
7 is; is that correct?
8 A.        Again, I would say it was -- she walked in
9 because it's created by my medical assistant who does
10 not answer the phones.
11 Q.        But we've already established that someone
12 else could have been using Donna Spurlock's computer,
13 correct?
14           MR. GOOD:  Objection.
15 A.        Actually, that would be a little -- In
16 thinking this through, that would be a little unusual
17 because she's not up at the front desk.  So that
18 would be unusual for them to be using her name.  It
19 would be more she would be using someone else's name
20 if she was doing something up at the front.
21 Q.        Well, isn't it true that this -- the
22 message, the only message that's on here, is that --
23           MR. GOOD:  On that page or --
24           Let me just object.  I apologize to you.
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1 Q.        Isn't it true that the 11-11-05 entry
2 states -- someone wrote, Saw that work mental health
3 person today, did not feel he was asking her question
4 about her mental health, he asked her more about
5 other thing not related to this, what type of
6 question should they be asking.
7           Isn't it true that that is the complete
8 message that is transferred to you?
9 A.        Yes.  And --
10 Q.        And then --
11 A.        -- that is created by Donna Spurlock
12 because Donna Spurlock could not spell.  So I'm
13 sorry.  That's definitely her message.
14 Q.        Well, which word is spelled incorrectly?
15 A.        Aking instead of asking.
16 Q.        Where's that?
17 A.        It doesn't read right.
18 Q.        She has "asking" spelled correctly in the
19 first line.
20 A.        No, The whole thing doesn't read right.
21 Her grammar was not good.  Just the way it reads, to
22 me, that's Donna Spurlock.
23           MR. GOOD:  From your experience with her?
24           THE WITNESS:  Yeah.
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1 A.        And she created the message on the thing.
2 So I really -- I'm pretty clear that that's hers.
3 Q.        Okay.  And we've already indicated the
4 total content of that message is a question to you as
5 to what type of question the mental health person
6 should be asking her?
7 A.        Correct.
8 Q.        And isn't it true that you respond to that?
9 A.        Yes.
10 Q.        And isn't it true that you're responding by
11 computer?
12 A.        Correct.
13 Q.        Correct.
14 A.        This message has been sent to me by Donna
15 Spurlock.  It has been -- After I respond that way, I
16 forward it back to Donna Spurlock.
17 Q.        Right.
18 A.        At 1:47 the message was taken, and at 2:10
19 I responded.
20 Q.        Well, I wanted to address your response.
21 Isn't it true that you respond, they can ask whatever
22 they feel necessary to evaluate her for work, I can't
23 really judge what questions are appropriate?
24 A.        Correct.
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1 Q.        Okay.  Why is it that you can't judge what
2 questions are appropriate?
3           MR. GOOD:  Objection.
4 A.        I'm not doing an evaluation for work.
5 Q.        Okay.  Isn't it true you really don't know
6 the circumstances of her work?
7           MR. GOOD:  Objection.
8 A.        That's not why I'm answering it that way.
9 I can't say what questions they need to ask because
10 they're asking the questions for work related.
11 Q.        Okay.  And you don't --
12           Is it your testimony that you don't know
13 why she's seeing the mental health person?
14           MR. GOOD:  Objection.
15 A.        She told me she was asked by her employer
16 to see this person.
17 Q.        And is it your testimony that you don't
18 know the purpose of that?
19 A.        Correct.
20           MR. GOOD:  Objection.
21           (Discussion held off the record.)
22           MS. LLOYD:  I think we can fairly
23 quickly --
24           MR. GOOD:  Evidence to the contrary.
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1           MS. LLOYD:  Strike that.
2           Excuse me just one second.
3           (Discussion held off the record.)
4           MS. LLOYD:  I have no further questions.
5 Thank you, Dr. Giersch.
6           I would like to put an objection on the
7 record to Dr. Giersch's being offered as an expert
8 witness because there has been no expert report
9 identified, produced to us.  She's offered no
10 testimony as to an expert report.
11           We would further object, as we said before,
12 to any statements offered to indicate that there was
13 any violation of HIPAA, the FMLA, or the ADA in this
14 case.  We further state plaintiff has withdrawn her
15 FMLA claim in this case.
16           MR. GOOD:  You already stated that earlier.
17 I have just a handful of things I'd like to follow
18 up.  You confused the record, it's important to
19 clarify.
20           MS. LLOYD:  Objection.  Strike that
21 statement.
22                         - - -
23                 REDIRECT EXAMINATION
24 BY MR. GOOD:

Page 99

1 Q.        Doctor, in your clinical task report, 132
2 through 157, you previously testified that
3 messages --
4           MS. LLOYD:  Objection.  Leading.
5 Q.        You previously testified that messages
6 indicate that an individual either called or appeared
7 at your office, correct?
8           MS. LLOYD:  Objection.
9 A.        Correct.
10 Q.        And in fact, if you go through the
11 notations from your office about patient contacts, it
12 demonstrates clearly whether a patient called or a
13 patient did not as you look at --
14           MS. LLOYD:  Objection.  Leading.
15 Q.        Let's go to Page 000132 and the entry of
16 6-03-08.  What's the first two words there?
17 A.        Patient called.
18 Q.        So that indicates it was a phone call,
19 correct?
20 A.        Correct.
21 Q.        Let's go to Page 000133, let's go to entry
22 dated 4-16-08.  What's the first two words there?
23 A.        Patient called.
24 Q.        That indicates a phone call, correct?
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1 A.        Yes.
2 Q.        Let's go to 4-16.  Well, that's the same
3 one.
4           Let's go to 9-12-06 on the bottom of that
5 page.  What's the first two words?
6 A.        Patient called.
7 Q.        So again, another phone call, correct?
8 A.        Yes.
9 Q.        On Page 000134, it's dated 9-12, so it
10 would be the same one.
11           Let's go to 000136, dated 7-8 of '05.
12 What's the first two words?
13 A.        Patient called.
14 Q.        Let's go to 000137, dated October 7 of '04.
15 What's the first two words?
16 A.        Patient called.
17 Q.        Let's go to below that, 12-8 of '03.
18 What's the first two words?
19 A.        Patient called.
20 Q.        So it's clear that your staff was
21 instructed to note the difference between a walk-in
22 and a call, correct?
23           MS. LLOYD:  Objection.  Leading.
24 A.        They noted it.  They were not instructed to

Page 101

1 do that.
2 Q.        But it was note in the record?
3 A.        It's noted that that then means the patient
4 called.
5 Q.        Which is difference than the other entries
6 that indicate to that you that the patient was in
7 your office, correct?
8 A.        The ones created by Donna Spurlock, yes.
9 Q.        Okay.  Now, you were questioned on the
10 November 11, '05 letter, would Donna Spurlock or
11 anyone in your office, Exhibit 4, would they provide
12 a patient with this without your direct knowledge or
13 authorization?
14 A.        No.
15 Q.        And the words that were added that Teresa
16 may return to work 11-12-05, would a medical
17 assistant know that without your direction?
18           MS. LLOYD:  Objection.  Leading.
19 A.        No.
20 Q.        And the bottom of the page, would you read
21 that, please?
22 A.        For a stress-related headache.
23 Q.        And would a medical assistant put that on
24 there without your direction?
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1           MS. LLOYD:  Objection.  Leading.
2 A.        No.
3 Q.        So the information contained on there could
4 only come from you; is that correct?
5           MS. LLOYD:  Objection.  Leading.
6 A.        Yes.
7 Q.        Okay.  This Exhibit 4, who would've
8 authorized the creation of that --
9 A.        I would have.
10 Q.        -- exhibit?
11           And how would you have authorized the
12 creation of that exhibit?
13 A.        Verbally.
14 Q.        To whom?
15 A.        My medical assistant, Donna.
16 Q.        Okay.  And would Donna have prepared that
17 at your direction?
18 A.        Yes.
19 Q.        Okay.  And the information contained on
20 that, where would Donna have gotten that?
21 A.        From me.
22 Q.        Okay.  Now, Donna Spurlock, as your medical
23 assistant -- Strike that.
24           Do you have individuals in your medical

Page 103

1 office in your medical practice that their primary
2 responsibility is to answer telephones?
3 A.        Yes.
4 Q.        And would Donna Spurlock be one that would
5 be answering phones directly from patients?
6 A.        No.
7 Q.        So any patient that --
8           How would a patient reach Donna Spurlock by
9 telephone?
10 A.        They would have to leave a message for her.
11 Q.        Counsel asked you about a visit, an
12 appointment with Teresa Ruby on October 18 of '05, if
13 we can go to that for just a moment.  And counsel
14 noted that the chief complaints that day were
15 depression and stress, and that the only thing you
16 wrote --
17           It's Page 46.
18 A.        Thank you.
19 Q.        I apologize to you.
20 A.        Okay.  Go ahead.
21 Q.        -- that the only thing that you noted on
22 there was that Teresa needed a note to state her
23 actual diagnosis and treatment, and this was written
24 for her and a copy was in her chart.
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1           You met with Teresa Ruby that day, didn't
2 you?
3 A.        Yes.
4 Q.        And was that the extent of your
5 conversation or did you have additional conversation
6 with her?
7           MS. LLOYD:  Objection.  Already testified.
8 Q.        You can answer.
9 A.        We went on about my feeling that her
10 employer should not have to know the reason she is
11 being seen or the reason she's being limited to a
12 40-hour work week.
13 Q.        Any other discussion that you recall,
14 comments made by Teresa?
15 A.        Just the fact that she felt that this had
16 to be done; otherwise, she was going to lose her job?
17           MR. GOOD:  Okay.  Doctor, again, thank you
18 very much for your time.  And I appreciate your
19 efforts this morning.  I have nothing further.
20           MS. LLOYD:  I just have a very few things.
21                         - - -
22                  RECROSS-EXAMINATION
23 BY MS. LLOYD:
24 Q.        Dr. Giersch, based on your testimony today,
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1 you could not find anything in your progress notes to
2 indicate that you examined Teresa Ruby on
3 November 11th or, in your progress notes, there was
4 no indication that you had directed anyone to say
5 that she has an appointment for a stress-related
6 headache on November 11, '05?
7           MR. GOOD:  I'm going to object to the
8 question.  That's beyond the scope of what I just
9 questioned the witness on.  If that was a proper
10 question for you to ask, you should've asked it
11 earlier in the deposition.  So let me state my
12 objection.
13           Doctor, you can answer it and we'll let the
14 court decide on the appropriateness to answer.
15           Do you need the question read back?
16           THE WITNESS:  Yes, please.
17 Q.        Dr. Giersch, isn't it true that plaintiff's
18 counsel just asked you whether or not you directed
19 someone to write the information that is on
20 Plaintiff's Exhibit 4?
21 A.        Yes.
22 Q.        And isn't it true that there is no
23 indication in your progress notes or anywhere in your
24 records that you had an appointment with Teresa Ruby
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1 for a stress-related headache on November 11th, '05?
2 A.        Yes.
3           MR. GOOD:  Objection.
4 Q.        And isn't it true there's no reference in
5 your progress notes or in any of the records that
6 we've seen that you directed someone to write the
7 information that is on Plaintiff's Exhibit 4?
8           MR. GOOD:  Objection.
9 A.        Correct.
10 Q.        Okay.  Dr. Ruby -- I'm sorry.  I keep
11 saying --
12           Dr. Giersch, isn't it true with regard to
13 the clinical task report that there are entries that
14 do not begin, patient calling, that clearly reference
15 the individual is calling?
16 A.        Give me a page.  Give me an example.
17 Q.        Sure.
18           On Page 137 for 8-27-03, that note begins,
19 She is faxing over some papers later.
20           Would that indicate to you that she is not
21 in the office when she is saying that?
22           MR. GOOD:  Objection.
23 A.        Yes.  And it's also not created by my
24 medical assistant.
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1 Q.        Okay.  But there are several entries here
2 that are --
3           For example, there are several entries
4 related to medication that do not -- where the
5 individual is seeking a refill on medication or the
6 individual is calling in to the office?
7           MR. GOOD:  Objection.
8 A.        I see one, again, not created by --
9 Q.        Specifically, Dr. Giersch, with regard to
10 11-11-05 on Page 134 --
11 A.        Uh-huh.
12 Q.        -- what time do you believe that Teresa
13 Ruby -- according to your testimony, what time are
14 you saying that Teresa Ruby was in your office?
15           MR. GOOD:  Objection.
16 A.        My guess is 1:47.  She was in at 1:47, and
17 I answered the message at 2:10.  Donna responded at
18 2:11 to tell the patient.  So if she would get back
19 that fast, my assumption is that the patient was out
20 in the waiting room waiting for the answer.  That's
21 an assumption.
22 Q.        And just so we're clear for the record,
23 would that be 1:47 p.m.?
24 A.        Yes.
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1 Q.        So if Ms. Ruby were actually at work at
2 1:47 p.m. on November 11th, she couldn't have been in
3 your office; isn't that correct?
4 A.        Yeah.
5 Q.        And that would indicate that she had
6 actually called in and spoke with someone; isn't that
7 correct?
8 A.        I don't know.
9           MS. LLOYD:  Those are all the questions
10 that I have.  Thank you very much.
11           MR. GOOD:  Nothing further.  Thank you.
12                          (Signature not waived.)
13                         - - -
14           Thereupon, the deposition concluded at
15 approximately 12:56 p.m.
16                         - - -
17
18
19
20
21
22
23
24
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1                   A F F I D A V I T
2                         - - -
3 THE STATE OF OHIO:

                         SS:
4 COUNTY OF FRANKLIN:
5

          I, Jennifer A. Giersch, M.D., do hereby
6 certify that I have read the foregoing transcript of

my deposition given on January 12, 2010; that
7 together with the correction page attached hereto

noting changes to form or substance, if any, it is
8 true and correct.
9
10                          __________________________

                         Jennifer A. Giersch, M.D.
11

                        - - -
12
13           I do hereby certify that the foregoing

transcript of the deposition of Jennifer A. Giersch,
14 M.D. was submitted to the witness for reading and

signing; that after she had stated to the undersigned
15 Notary Public that she had read and examined her

deposition, she signed the same in my presence on
16 this    day of             , 2010.
17
18                        ____________________________

                       NOTARY PUBLIC, STATE OF OHIO
19

My Commission Expires:
20
21

                        - - -
22
23
24
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1                 C E R T I F I C A T E
2                         - - -
3

THE STATE OF OHIO:
4                          SS:

COUNTY OF FRANKLIN:
5
6

          I, Michael A. Caswell, a Professional
7 Reporter and Notary Public in and for the State of

Ohio, do hereby certify that before the taking of her
8 said deposition, the said Jennifer A. Giersch, M.D.

was first duly sworn by me to tell the truth, the
9 whole truth, and nothing but the truth;

          That said deposition was taken in all
10 respects pursuant to the stipulations of counsel

heretofore set forth; that the foregoing is the
11 deposition given at the said time and place by the

said Jennifer A. Giersch, M.D.;
12           That I am not an attorney for or relative

of either party and have no interest whatsoever in
13 the event of this litigation.

          IN WITNESS WHEREOF, I have hereunto set my
14 hand and official seal of office at Columbus, Ohio,

this 13th day of January, 2010.
15
16
17
18
19                        ___________________________

                       Michael A. Caswell
20                        Notary Public, State of Ohio
21

My Commission Expires:  June 28, 2014.
22
23                         - - -
24
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